MSPB Law Week

Procedures and Proof

Misconduct Performance
* Rules of behavior » Performance standards

» Progressive discipline « PIP
* Preponderance of the <« Substantial evidence

evidence

673

Options
Misconduct
. Performance
* Reprimand ]
. * Reassignment
+ Suspension A
+ Demotion

» Demotion

L * Termination
e Termination

- Penalty mitigation * No penalty mitigation

674

Hierarchy of Authority

675

Copyright 2009 FELTG



MSPB Law Week

Statutory Basis: 5 USC §
3592

SES Removals for
Unacceptable Performance

234

No Binding Appeal to MSPB

* (a) [A] career appointee may be removed from the
SES to a civil service position outside of the SES ...

(2) at any time for less than fully successful
performance . The appointee shall, at least 15 days
before the removal, be entitled, upon request, to an
informal hearing before an official designated by
MSPB ..., but such hearing shall not [require] the
removal action be delayed as a result of the granting
of such hearing.

* MSPB’s decision in such matters is advisory only.

See Charrow v. FRTIB, 102 MSPR 345 (2006)

Statutory Basis: 5 USC §
7701
Regulation: 5 CFR 1201.56
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Statutory Basis: 5 USC § 7701

An employee ... may submit an appeal to the Merit
Systems Protection Board [and] shall have the right

(1) to a hearing for which a transcript will be kept; and

(2) to be represented ... .

[T]he decision of the agency shall be sustained ... only if
the agency's decision in the case of an action based on
unacceptable performance described in section 4303, is
supported by substantial evidence;

[T]he agency's decision may not be sustained if the
employee shows harmful error ... or shows that the
decision was not in accordance with law.

703

235

Regulation: 5 CFR 1201.56(c)

(1) Substantial evidence. The degree of relevant evidence
that a reasonable person, considering the record as a
whole, might accept as adequate to support a
conclusion, even though other reasonable persons
might disagree. This is a lower standard of proof than
preponderance of the evidence.

(2) Preponderance of the evidence. The degree of
relevant evidence that a reasonable person,
considering the record as a whole, would accept as
sufficient to find that a contested fact is more likely to
be true than untrue.

704

Regulation: 5 CFR 1201.56(c)

Substantial evidence is a lower standard of proof
than preponderance of the evidence and, to
meet its burden, the agency's evidence need
not be more persuasive than the evidence
presented by the appellant.

Lovshin v. Navy, 787 F.2d 826 (Fed. Cir. 1985;
(en banc), cert. denied, 475 U.S. 1111 (1986

705
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Burdens of Proof

Misconduct

Performance

Crime
=
e

Il |

706

Regulation: 5 CFR Part 430

TITLE 5 ADMINISTRATIVE PERSONNEL CHAPTER 1

OFFICE OF PERSONNEL MANAGEMENT PART 430
PERFORMANCE MANAGEMENT

Subpart A Performance Management
Subpart B Performance Appraisal for General Schedule,
Prevailing Rate, and Certain Other Employees 430.201

General. 430.202 Coverage. 430.203 Definitions. 430.204
Agency performance appraisal system. 430.205 Agency
performance appraisal program. 430.206 Planning

performance. 430.207 Monitoring performance. 430.208
Rating performance. 430.209 Agency responsibilities.

430.210 OPM responsibilities.
Subpart C Managing Senior Executive Performance
bpart D Performance Appraisal Certification for Pay

Purposes
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An Interpretive Moment

« If the standard has only two levels of
rating (e.g., pass/fail), it's perfectly OK to
write only at the “Fully Acceptable” level:
— Fully Acceptable: Produces 10 or more

widgets per week.

— Fully Acceptable: Responds to all telephone
calls within 24 hours.

718

240

Regulation: 5 CFR 430.207

Monitoring performance.

(a) Minimum period. An appraisal program shall establish
a minimum period of performance that must be
completed before a performance rating may be
prepared.

(b) Ongoing appraisal. ... Ongoing appraisal methods
shall include, but not be limited to, conducting one or
more progress reviews during each appraisal period.

719

Regulation: 5 CFR 430.207

(c) Marginal performance. Appraisal programs should
provide assistance whenever performance is
determined to be below “Fully Successful” or
equivalent but above “Unacceptable.”

(d) Unacceptable performance. An appraisal program
shall provide for—

(1) Assisting employees in improving unacceptable
performance at any time during the appraisal period
that performance is determined to be unacceptable in
one or more critical elements; and

(2) Taking action based on unacceptable performance.

720
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Reassignment Authority

250

 If an adverse action is based on an employee's

failure to accept a directed reassignment, the agency
must prove by a preponderance of the evidence that
its decision to reassign the employee was bona fide,

and based upon legitimate management reasons.
» Evidence showing that its reasons for ordering the

reassignment were legitimate, together with evidence
showing that the appellant was given adequate notice
of the reassignment decision and that she refused to

accept the reassignment, is sufficient to establish the
agency's case.
Umshler v. Interior, 44 MSPR 628 (1990)

748

Reassignment Authority: SES

+ The agency is not required to demonstrate before the

Board that an SES employee's removal promotes the
efficiency of the service in order to support its
removal action.

* The agency need not demonstrate that its decision to
reassign an SES employee was a bona fide
determination based on legitimate management

considerations in order to support its removal of an
SES employee for refusing a reassignment.
* The agency must only prove that it removed the

employee for failure to accept a directed
reassignment for which qualified.

Shenwick v. State, 92 MSPR 289 (2002)

749

Productivity is an Interaction

<

Employee Supervisor

N

750
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Last Rites Discussions

* Requirements

— Be completely truthful
— Allow two to three days to consider

— Encourage employee to consult counsel

* Features
— Signed agreement

— Post-dated resignation/retirement SF-52
— 30 to 90 days to find another job

Last Rites Authority

+ A formal agreement to separate on a
specified date is binding and may not
be withdrawn if supported by
consideration.

Green v. GSA, 220 F.3d 1313 (Fed. Cir. 2000)

* It is not coercion to offer an employee

a short-notice opportunity to resign to

avoid a termination.

Parrott v. DHS, 2007-3119 (Fed. Cir. 2008)

752

Types of Actions Taken by

Agencies
2%

B Misconduct
B Performance

98%
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The Removal Process

In Practical Terms

253

Golden Rule

The minimum you have to do
Things you can do that are legal

llegal stuff

758

Documents You Will Need

» Performance Standards |

- Opportunity Period Letter|

* Proposed Termination

- Decision to Terminate |

E

759
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How to Objectify the Subjective

Convert the subjective thought to what you:
— See

— Hear
— Feel

— Smell
— Taste

If at all possible, assign a number to what
you sense

766

256

Example: “Be decisive”

» Ask yourself, “What do | see that tells me
an employee is being decisive?”
* Answer:

* Now assign dates, times, quantities, and
you have a good standard/expectation.

767

Step 2: Implement Standards

+ At the beginning of appraisal period
— Get signed receipt

— If refuses to sign, annotate and date
refusal

+ 90 days in advance of any PIP
— Not a hard and fast rule

— Only need to do when standards are
implemented or modified

768
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Step 7: The Proposal Letter

* Recite the critical element
+ Examples of unacceptable performance
— Deficiencies
— Dates and witnesses
— Harm caused
* Procedural matters
— Deciding official identity
— Time limits
» — Rights: representation and documentation

778

260

Hardball Option

« If the immediate supervisor is
contemplating a demotion:
— Propose removal
— Hear the employee’s response

— Have deciding official propose to accept a
voluntary demotion rather than the proposed
removal

« If refused, can still demote involuntarily

779

Deficiency Example

Incident No. 1: On Tuesday, September 5, 2000,
| told you to begin work on my speech for the
annual conference, and | told you | needed a draft
by the following Friday, September 8. On
September 11, | asked if you had finished the
assignment, and you told me you had not had
time to start. Your delay caused me to reschedule
two meetings so that | could draft the speech
myself.

780
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Be an MSPB Board
Member for a Day

Would you find the following
performance standards to be
valid? If not, why not?

264

Employee Development
Specialist GS-12

Critical Element: Develops and manages
an effective training program.

Minimally Satisfactory: Policies and
procedures are unclear and fail to
provide direction. Management of the
program is inconsistent or poorly
organized. Employees are not fully aware
of training plans. Contacts are usually
in the regional personnel office or OPM.

Nursing Assistant GS-4

Critical Element: Inter-personal
relations: interacts with skill in
dealing with patients and demonstrates
abilities in modifying approaches in
compex or volatile situations; utilizes
basic skills of listening and relating
with tact and concern; works
effectively with patients and others.

Unacceptable: More than two instances
of a failure to comply.

792
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Mechanic Foreman WS-8

Critical Element: Maintains full
knowledge of the shop and projects.

Minimally Satisfactory: Normally
familiar with most of the on-going
work. Competent technical advice
normally can be provided to
subordinates to achieve an effective
work product. In most cases, assures
that work is completed on time
according to the unit work plan.

793

265

Guiding Principles in
Performance Cases

Supplement Vague Standards

» GS-11 Supervisory Recreation Specialist

* Needs Improvement - This level of performance
only meets the minimum requirements with
close supervision. All assignments are
completed but may require the assistance of the
supervisor and/or peers. Organizational goals
and objectives are met only as a result of close
supervision. >

795
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Procedural Errors are OK

» The judge reversed the demotion after finding
the agency committed harmful error when it
delayed its action for more than a year after the
proposal notice and for 20 months after the
beginning of the PIP.

Board holding: There was no proof of harm to
the appellant's substantive rights from the delay.
Demotion upheld.

Salter v. Treasury 92 MSPR 355 (2002)

805

269

Procedural Errors are OK

» The agency notified the employee she could
provide the deciding official with an answer to
the proposal within 10 calendar days, and that
her written or oral response would be given full
consideration.

In addition, supervisor promised to provided
documents relied upon to employee.

Six days later, the deciding official issued the
decision to reduce her in grade and did not
provide relevant documents. >

806

Procedural Errors are OK

» Because the employee could not prove the
agency’s admitted errors was likely to have
caused the agency to reach a conclusion
different from the one it would have reached in
the absence of these errors, the removal was
upheld.

Gilmore v. USPS, 103 MSPR 290 (2006)

807
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Absolute Standards are OK

» GS-6 Practical Nurse

» Unacceptable: More than two instances of a
failure to use courtesy and good manners,
failure present an in-service performance plan
as required by her PIP, or failure to demonstrate
effective patient care by failing to "do morgue
care" during one week of the PIP.

» Judges reversed as improper “absolute” or
“near-absolute” performance standard.

808

270

Absolute Standards are OK

» Board holding: Under Chapter 43, agencies do not have
to establish that actions taken for unacceptable
performance "promote the efficiency of the service;" that
is, agencies are not required to establish a clear and
direct relationship between the articulated grounds for
such action and either the employee's ability to
accomplish his or her duties satisfactorily or some other
legitimate government interest. >

809

Absolute Standards are OK

« Board holding: Rather, the statutory focus of 5 U.S.C. §
4302(b)(1) is the measurement of performance based
on objective criteria. Thus, 5 U.S.C. § 4302(b)(1) does
not preclude the use of absolute performance
standards, so long as those standards are objective and
tailored to the specific requirements of the position.

Jackson v. DVA, 97 MSPR 13 (2004)

810
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McGowan-Butler v. DoJ Bonus

 In addition to the interpolation problem, the

agency also lost another critical element
— The PIP letter dated APR 11, 2005, stated the

employee was performing unacceptably on Critical
Element No. 2

— However, the employee’s Official Performance

Rating covering the period JUL 14, 2004 — July
14, 2005 rated the employee as performing at the
Less than Fully Successful for Element No. 2.

— Therefore, the initiation of the PIP was not
warranted for this element.

817

Multiple Sub-Components

+ Critical Element: Workload Management

— Use of time

— Completeness
— Independence

— Error rate
Must employee fail all or most of sub-

components to be rated Unacceptable?

818

Multiple Sub-Components

» MSPB Holding: No. Agency’s plan can define

unacceptable as failure in only one or two sub-
components.

* Where an employee is removed on the basis of
fewer than all the components of a
performance standard for a critical

performance element, the agency must present
substantial evidence that the employee's
performance warranted an unacceptable rating

on the performance element as a whole.
Fernand v. Treasury, 100 MSPR 259 (2005)

819
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Think Through Carefully

+ Because of language of standard, agency could

not add two failures from the more stringent first
category with four failures from the second

category to reach an unacceptable rating even
though the total failures would be six.

Manning v. DHS, 107 LRP 6382 (2007)

823

Watch Your Mouth

+ An employee who has been subjected to

verbal abuse ... during the PIP has been
denied a reasonable opportunity to

demonstrate improved performance.
Deskins v. Navy, 29 MSPR 276 (1985)

824

Per Se Vagueness

* The use of the word "sometimes" in a standard
for marginally acceptable performance is
impermissibly vague.

Smith v. Energy, 49 MSPR. 110 (1991)

* An element that requires that work must be
completed "in a timely and responsive manner,"
does not fail for vagueness if there is evidence
the employee forgot about the assignment and

needed to be reminded of it.

Dobson v. Navy, 2008-3127 Fed. Cir. (2008)

Copyright 2009 FELTG



MSPB Law Week

Performance-Based Adverse
Action

* The employee failed two quizzes related to agency
standard operating procedures.

« Two quiz failures resulted in an Unacceptable
performance rating [no PIP].

< Even though the employee received acceptable ratings
on the other five critical elements of his position, and
was rated acceptable on the other half of the element he
failed, termination was warranted.
— An agency has broad discretionary authority to

establish performance standards.
Winlock v. DHS, 2009 MSPB 23 (March 6, 2009)

829
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Within Grade Increase
Denials

WIGI Denial Standard

« The agency has the burden of proving, by substantial
evidence, that the appellant was not performing at an
acceptable level of competence. 5 C.F.R. § 5631.409(b)

+ An employee is entitled to receive a WIGI if performing
at the "fully successful" level or better at the end of the
statutory waiting period. 5 U.S.C. § 5335(a)

» More specifically, in order to be considered performing
at an acceptable level of competence, the summary
level of the employee's most recent performance
rating of record must be at least Level 3 ( Fully
Successful or its equivalent in a five-tier system). 5
C.F.R. § 531.404(a)

831
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