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Winning through Summary

Judgment

Ernest Hadley
Attorney at Law
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Summary Judgment-Purpose

e Principal purpose of the hearing is to
present evidence on disputed facts. Parties

are given an opportunity to present legal
argument, but that is not purpose of

hearing.
* Principal purpose of summary judgment is to

dispose of cases without a hearing where
there are no facts in dispute.
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Summary Judgment Procedures

* EEOC regulation 29 CFR § 1614.109(g) is
patterned after Fed.R.Civ.P. 56.

* Administrative judges can look to FRCP for
guidance, but they are not binding.
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Summary Judgment Procedures

. Motion must be filed 15 days before
hearing.

. Opposing party has 15 days to respond.
* 29CFR §1614.109(g)(1)-(2).

. Ack. Order often sets deadline for
dispositive motions.

—  Motion itself does not stay discovery.
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Summary Judgment Procedures

. AJ can issue notice of intent to issue
summary judgment sua sponte.

. Must give both parties 15 days to respond.
+  29CFR§1614.109(g)(3).
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Summary Judgment Procedures

* Under Petty v. Secretary of Defense, EEOC
Appeal No. 01A24206 (2003), A) must in sua

sponte notice:
— Give ample notice of intent;

— Give a comprehensive statement of material facts
he/she believes are not in dispute.

— Give the parties an opportunity to respond;

— Permit discovery, if necessary.
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Summary Judgment Evidence

. Evidence outside the record should be

attached as exhibit:

— May need to authenticate;
—  Tab and paginate.

. It is not necessary to introduce entire
deposition transcript:

—  Prepare excerpts.
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Opposing Summary Judgment

* When a motion for summary judgment is properly

made and supported, an opposing party may not rely
merely upon allegations or denials in its own
pleadings; rather, its response must--by affidavits or

as otherwise provided in this rule--set out specific
facts showing a genuine issue for trial. If the
opposing party does not so respond, summary

judgment should, if appropriate, be entered against
that party.

« FRCP 56(e)(2).
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Opposing Summary Judgment

*  Must come forward with some evidence of

genuine dispute of material fact; sufficient
evidence that factfinder could reasonably conclude
agency’s is not true.

*  Problem of pending discovery. Summary judgment
is not inappropriate simply because discovery is

pending.
— Must identify specific discovery requests that are
relevant to material facts in dispute and explain how

responses could create a dispute of material fact.
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Writing Summary Judgment Motions

* Identify any cases that support contrary

position and:

— Distinguish cases; or
— Explain why those cases are in error.
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Writing Summary Judgment Motions

. Conclusion:

— No need to recap arguments, but

— Do set forth specifically what relief is
requested.
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Writing Summary Judgment Motions

. Edit, edit, edit.

—  Proofreading is not editing.

—  Eliminate unnecessary adjectives and adverbs,
e.g., “clearly,” “obviously.”

— If you have to read a sentence more than once,
it is unclear.
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Writing for the EEOC:

Will OFO Reverse?

Instructor: Ernest C. Hadley
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Agency Appellate Procedures

* If there is a merits decision by the administrative
judge:
— The Agency has 40 days from receipt of the decision and

hearing record to notify the Complainant if it will or will
not fully implement the judge’s decision.

— If Agency does not fully implement, it must simultaneously
file a notice of appeal with OFO.

* 29CFR § 1614.
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Agency Appellate Procedures

* The Agency has 20 days from filing a notice of

appeal to file a brief in support of the appeal.
« 29 CFR § 1614.403(d).

* Briefs can be filed by telefax if no longer than
10 pages.

* Agency file must be sent to OFO within 30
days of notice of appeal.
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Record on Appeal

* Appeals are confined to the existing record,

which includes:

— The Complaint File, including the ROI;
— Pleadings before the administrative judge;

— The hearing transcript; and
— Exhibits submitted at hearing.
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Record on Appeal

« Additional evidence will not be accepted

unless it is new and material.

— “New” means it was not previously available and
would not have been available with due diligence.

— “Material” means not simply relevant, but likely to

have an effect on the outcome of the case.
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Writing Appellate Briefs

* Most of what applies to writing summary

judgment motions applies to writing appellate

briefs, except:

— The parties are confined by the record unless
evidence is new and material.
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Writing Appellate Briefs

* The most important point is keeping the
correct focus:

— In a de novo factual review, the focus is on the
evidence of record;

— In a substantial evidence factual review, the focus

is on the findings of the administrative judge and
how those are/are not supported by the evidence

of record.
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Writing Appellate Briefs

« If legal findings are being challenged, the

focus should be on:
— The correct statement of the law;

— The way in which the administrative judge’s
statement of the law was incorrect; and

— How that incorrect view of the law affected the
outcome of the case.

161
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Planning a Winning Strategy

Instructors:
Peter Broida

Ernest Hadley

MSPB: GENERAL CONSIDERATIONS

. National jurisprudence.

. Procedures generally the same, region to
region.

— Judges have their own variations.

— National body of law: MSPB and Federal Circuit
(precedential and nonprecedential decisions).

—  Uniform regulations.

MSPB: GENERAL CONSIDERATIONS

. Litigation is reasonably informal.

e  Judges generally approachable.
—  Caseload not that high compared to EEOC.

. Relationship with judges and opposing
counsel.

. Speed of case disposition at the level of the
Judge—120 days from appeal to decision.
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EEOC: General Considerations

* National jurisprudence, but much harder to
track.

*  Procedures not as standardized as MSPB.
* Also reasonably informal.

* Judges also approachable, but have greater
time constraints due to caseload.

— FY 2008: 6,488 case for 118 AJ’s.

MSPB: Appeal Procedures

In most types of cases, an appeal must be filed
within 30 calendar days of the effective date of the
action, if any, or within 30 calendar days after the
date of receipt of the agency's decision, whichever is

later.
 If appellant and agency mutually agree in writing to

attempt to resolve their dispute through ADR prior
to the timely filing of an appeal, the time limit for
filing the appeal is extended by 30 days--for a total of

60 days.
* 5CFR §1201.22(b)(1).

MSPB: Appeal Procedures

* An EEO complaint can lengthen the appeal
period.

— If formal EEO complaint is filed, agency has 120
days to investigate and issue FAD. 29 CFR §

1614.302(d).
— Employee can file MSPB at any time after 120
days if no FAD issued.

— Must file within 30 days of receipt of FAD.

® 5
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EEOC: Hearing Procedures

» Agency has 180 days from filing of formal
complaint to complete investigation and issue
notice of hearing rights.

— 29 CFR § 1614.108 (e)-(f).

* Employee has unilateral right to request a
hearing even if investigation not complete any
time after complaint is pending for 180 days.

103

EEOC: Hearing Procedures

*  Notice of hearing rights, receipt by
attorney or nonattorney representative.
— If agency on notice of attorney representative,

30 days runs from receipt by counsel. 29 CFR §
1614.605(d).

—  Required to serve on complainant, as well.
. If complainant is pro se or has layperson

representative, 30 days runs from receipt
by complainant.

EEOC: Hearing Procedures

* Employee must request hearing from EEOC
district office within 30 days of receipt of
notice.

— 29 CFR § 1614.108(f).

* Failure to timely request results in final
agency decision (FAD).
— 29 CFR § 1614.110(b).
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General Litigation Planning

File maintenance. From the outset, every
case should have:

— A pleading or master file;
— A correspondence file;
— A settlement file; and

— Other files as necessary.
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General Litigation Planning

* Pleading or master file should:
— Be kept chronologically;
— Be tabbed and indexed;

— Contain all orders, motions, responses to motions,
discovery requests and discovery responses.

General Litigation Planning

* Correspondence file should contain, as the
name suggests, all correspondence:
— Letters and emails to and from counsel;
— Letters and emails to and from clients;

— Any other correspondence related to the case.

©
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Litigation Planning: MSPB

112

* Receipt of Acknowledgment Order:
— 10 days for initial disclosures;

— 20 days for agency response;

— 25 days to initiate discovery;
— Short discovery period.

Litigation Planning: MSPB

Receipt of discovery requests:
— 20 days to respond.

* Motions to Compel:

— 10 days from objections or expiration of response
period if no response is made.

— 5 CFR § 1201.73(f)(4).

Litigation Planning: EEOC

* Receipt of Acknowledgment Order:
— 15 days to produce complaint file;

— 20 days to initiate discovery;

— 45 to 90 days to complete discovery.

©
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Litigation Planning: EEOC

* Receipt of discovery requests:

— 30 days to respond.

* Motions to Compel

— 10 days from failure to respond or inadequate
response for motion to compel.

Discovery Planning: General

* Step 1: Ildentify all claims and defenses and potential

claims and defenses.
* Step 2: Identify what you actually have or can obtain

without discovery.

* Step 3: Based on what you don’t have and can’t get
without discovery, identify what information you

need.
e Step 4: Based on the information you need,

determine the best discovery device(s).

Discovery Planning: MSPB

* Step 1: Identify all claims and defenses:

— In adverse actions and performance cases, agency
should already know what it did and why.

— The most important part is identifying what
defenses the appellant will raise, particularly

affirmative defenses that may not have been
asserted or fully explained in reply.

© 43
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Discovery Planning: EEOC

118

* Step 1: Identify claims and defenses:

— The most important part is not the personnel
action or matter alleged to be discriminatory or

the kind of alleged discrimination, i.e., race, color,
sex, etc.

— The most important part is identifying the theory

or theories of discrimination being pursued by the
complainant.

Discovery Planning: EEOC

* Step 1: Identify claims and defenses.

Theories include:

— Intentional discrimination, e.g., disparate

treatment;

— Disparate or adverse impact;

— Failure to provide reasonable accommodation;
— Hostile environment; and

— Reprisal.

Discovery Planning: EEOC

* Two examples of identifying claims and

defenses and how that impacts discovery
planning:

— Intentional discrimination cases involving
circumstantial evidence;

— Hostile environment cases.
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Copyright 2009 FELTG



Fall 2009 Administrative Litigation Skills Week

Requests for Production

*  Example:

*  Produce any and all documents that relate to your
request for past pecuniary damages in this case,
including but not limited to any physicians’ reports,
notes, charts, hospital records, lab reports, test
results and treatment records, or any other out-of-
pocket expenses that you contend was a result of
the Agency’s alleged discrimination.
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Interrogatories-MSPB

* Absent approval from the AJ, interrogatories
may not exceed 25, including all discrete
subparts.

-5 CFR § 1201.73(g)(1).

Interrogatories-EEOC

. MD-110 limits to one set of 30
interrogatories.

— Includes all discrete subparts.
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Motions to Compel

* EEOC has good faith conference requirement.

— Prior to filing motion, moving party must consult
with opposing party and attempt to resolve

dispute.

— Moving party must certify that conference has
taken place in the motion to compel.
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Prehearing Submissions-MSPB

. Prehearing submission--format:

- A statement of material facts;
- A statement of stipulations (if any);

- The issues;
- A listing of witnesses; and

- A listing of documents (itemized by letter for the
appellant and number for the agency).

- Other matters.
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Prehearing Submissions-MSPB

. Prehearing submission—substance:

- Material facts and issues—an opening statement. It
may be keyed to documents that are already in the file

and to exhibits that are being identified in the
prehearing submission.

- Stipulations—useful if there is truly anything one can

agree to that does not take more time to describe by
agreement than to describe by testimony or by

reference to hearing exhibits.
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Prehearing Submissions-MSPB

. Witness List:

—  Provide name, location information, and a brief
description of the expected testimony showing

its basic relevance to the case.

— Agency's can and sometimes should call the
appellant as a witness if the appellant has

information that only he can provide in the
hearing, or if the appellant's testimony will
reveal some unattractive trait, as, for example

with the appellant who comes across as
belligerent or foolish, and the case involves
charges of a similar nature.
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Prehearing Submissions-MSPB

. Exhibits—index them by letter (appellant) or
number (agency) and provide a brief description
with the index, sufficient to inform everyone

what the exhibit is. Paginate the exhibits before
they are copied.

— Integration of discovery material and any other
documents not already in the record.
— Paginate the exhibits if not already paginated, and put

the numbers on the bottom of the exhibit.

110

Damages Discovery

Instructor:
Gary M. Gilbert
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Basics of Discovery

* What you absolutely need:
—29 C.F.R. § 1614.109(d);
— EEOC Management Directive 110, Chapter 7;

— EEOC Handbook for Administrative Judges,
Chapter 4.

112
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Basics of Discovery

* Good things to have:
— Federal Rules of Civil Procedure;

— Compensatory Damages and Other Remedies in
Federal Sector Employment Discrimination Cases,
Gary M. Gilbert;

— Representing Agencies and Complainants before
the EEOC, Ernest C. Hadley.
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Bifurcation of Discovery

* Unless otherwise specified in
Acknowledgement and Order, discovery is not
bifurcated.

* Damage discovery must be conducted
concurrent with discovery on liability.

* If you want bifurcated discovery, you will
need to file a motion requesting it.
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Nonpecuniary Damages

= Two elements to nonpecuinary damages:
= Must have proof of actual harm or injury;
= Proof of causation.

127
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Nonpecuniary Damages

* Evidence can take form of:
— Testimony of complainant;
— Complainant’s spouse and family members;
— Complainant’s friends and co-workers;
— Health care professionals.
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Nonpecuniary Damages

* The “eggshell skull” rule:

* The victim of discrimination may recover for
all actual harm or injury, even though the
results may not have been foreseeable and
even though the injury to an average person
would not have been as severe.

¢ “Atortfeasors takes his victims as he finds
them.”
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Depositions

* Without subpoenas, right to depose a witness
becomes a matter of who has control of the
witness.

* Options when witness won’t voluntarily
appear:

— Move to exclude witness from testifying;

— Move to exclude any documentary evidence
created by the witness.

139
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Motions for Medical Examinations

* Factors for Al to consider:
— Allegation of ongoing harm;
— Inability to get information through less
intrusive means;
— Whether complainant will be presenting expert
testimony.
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Motions for Medical Examinations

. EEOC. MD 110 ch. 7.
—  Must designate person(s) conducting exam,
time, place, manner and scope.
—  Many Al’s like list of three from which
complainant can choose.
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Winning at the Prehearing Stage

Instructors:
Peter Broida
Gary Gilbert
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Deposition Basics

* Why Depose Anyone Anyway?
— Discover Information;
— Lock Witness into Story;
— Gather Impeachment Evidence;
— Gauge Credibility of Witness;
— Preserve Testimony of Witness;
— Encourage Settlement.

Deposition Basics

* Why Depositions May Not Be a Good Idea in
Some Cases:

— Can Give the Opposing Party Insight into Case
Tactics;

— Allows Opposing Party/witness to Evaluate You;
— ROI May Contain All the Information You Need .

©
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Deposition Basics

* Interviews with Friendly Witnesses May Be
More Effective When:

— Witness Will Just Show up
— Speak to You Candidly
— No Need for a Transcript of Their Testimony
* Nothing Wrong with Just Talking with People!
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Deposition Basics

* Notice of Deposition
— General Designation
— Specific Designation
— When
— Where
— My Office or Yours?
— Telephonic
— Can Request Documents

Deposition Basics

* Who Attends?
— Management Representative?
— Union Personnel?
— Others?
— Law Clerks?
— Spouse?

* How to Control Who Attends

® 5
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Depositions of Experts (Including
Doctors)
* Questions Seeking Agreement with

Opinions/statements of Your Own Expert.

— Acknowledgment of Grounds for Reasonable
Disagreement among Those Expert in the Field

153

Deposition of the Witness Who
Cannot Be at the Hearing

* Need to establish in advance that deposition
transcript will be used at hearing.
— Objection to inability to cross examine.

* Witness who becomes unavailable after
deposition.

Defending the Deposition—
Preparation

* If Possible, Do a Mock Deposition with the
Witness
— Explore the Knowledge of the Witness of the Case
Prior to the Deposition
— Review Exhibits with the Deponent
— Avoid Group Preparation
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Offers of Resolution [EEOC]

— Offer must be in writing and explain consequences of

failure to accept. Complainant has 30 days to accept or
reject offer.

— Offer must set forth both monetary, including attorney
fees, and non-monetary relief.

— If rejected and complainant's relief awarded is less than

offer, no attorneys fees and costs from that point forward.
— Interest of justice exception.

Offers of Resolution [EEOC]

« If offer is rejected and complainant does not

receive more in the way of relief than is
contained in the offer, he or she is not

entitled to any award of fees from the point in
time when the offer was made.

Drafting Settlement Agreements

* The Essentials

— No Verbal Agreements

— Global Releases
— OWBPA Rights Where Applicable

— Signatures by the Parties
— Managers Signature with Authority to Commit the

Agency to the Settlement
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Good Mediators

* Understand the Governing Basic Legal Principles of

Contract and Employment Law
* Have Seemingly Infinite Patience and Seemingly

Infinite Time to Hear the Parties out
* Avoid the Appearance of Bias by Taking the Side of

One or the Other Party During Break out Sessions

Good Mediators

* Yet Demonstrate a Sympathetic or Empathetic

Position During All Discussions

* Recognize Some Cases Cannot Be Settled and
a Closeout the Mediation with the

Relationship of the Parties Better off than it
Began
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