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Processing a Mixed Case Complaint

If a complainant elects to initially file a mixed case 
complaint under 29 C.F.R Part 1614, the agency must 
process the complaint in the same manner as it 
would any other discrimination complaint.

29 C.F.R. § 1614.302(d)

29

But…
The following exceptions apply to the processing of a 
mixed case complaint:
The agency must advise the complainant of the right to 
appeal to the MSPB or file a civil action if a final decision 
is not issued within 120 days of the filing of a mixed 
case complaint; 
A mixed case complainant NEVER has the right to a 
hearing before an EEOC administrative judge; and
The agency must advise the complainant of the right to 
appeal the final decision to the MSPB, and not to the 
EEOC, within 30 days.

29 C.F.R. § 1614.302(d)

30

What Happens After the MSPB’s 
Decision?

A complainant who has received a final 
decision from the MSPB on a mixed case 
appeal or a mixed case complaint may 
petition the Commission to consider the 
decision with regard to the issue of 
discrimination.
This is called a Petition to Review, and the 
EEOC docket number begins with “03” (e.g. 
0320080031).
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When EEOC Has Jurisdiction to Review 
an MSPB Decision

If the EEOC finds that it has jurisdiction to 
consider a petition to review an MSPB 
decision, it can either concur with the MSPB’s 
decision, or issue a decision that differs from 
that of the MSPB with regard to the issue of 
discrimination.

29 C.F.R. § 1614.305(c).

35

Did EEOC Concur or Differ?

Louis worked as a Materials Expediter Air Reserve 
Technician, a position that required him to be an active 
member of the Air Force Reserve Unit.  After Louis lost 
his reserve status, he was removed from his position.  
Louis filed an appeal with the Board alleging that his 
removal was due to disability discrimination.  The MSPB 
found that Louis failed to show that the removal was 
the result of discrimination. 

Smith v. Air Force, EEOC Petition No. 03A50072 (9/22/05)

36

A Differ

When the Commission differs with the decision 
of the MSPB, the Commission refers the matter 
back to the Board.  If the MSPB reaffirms its 
decision, with or without modification, the 
matter is certified to the Special Panel for 
consideration.  The Special Panel must then issue 
a decision in the matter within 45 days.

29 C.F.R. §§ 1614.306; 1614.308(c).
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Decision of the Special Panel

The Special Panel held that deference was 
owed to the EEOC’s decision finding disability 
discrimination, and did not involve any 
interpretation of civil service law, rule, 
regulation, or policy directive.

Boots v. USPS, 100 M.S.P.R. 513 (Spec. Pan. 2005).

44

More on Mixed Cases

For more information on the mixed case 
complaint and appeal processes see EEOC 
Management Directive 110, Chapter 4, 
Section II, available on the Commission’s 
website at www.eeoc.gov.

45

FEDERAL EMPLOYMENT LAW TRAINING GROUP 
EEOC LAW WEEK
October 5-9, 2009
Washington, D.C.

Selection and Promotion Cases:

An In-depth Look

Instructors: Gary Gilbert & Ernest Hadley

Fall 2009 Seminars EEOC Law Week 253

Copyright 2009 FELTG



46

Identify the Theory/Theories

• The complainant alleges that he/she was not 
selected or promoted because of:
– Intentional discrimination;

– Disparate impact;

– Hostile environment/tangible employment action;

– Failure to accommodate; or

– Reprisal.

47

OPM/MSPB Cases

• A candidate who believes that an employment 
practice which was applied to him or her by the 
Office of Personnel Management violates a basic 
requirement in § 300.103 (proscribing employment 
practices that discriminate on the basis of race, 
color, sex, religion, national origin, handicapped 
status or age) is entitled to appeal to the Merit 
Systems Protection Board under the provisions of its 
regulations.

• 5 CFR 300.104.

48

Basic Principles of Selection

• An employer has discretion to choose among 
equally qualified applicants.

• See, e.g., Brown v. Attorney General, EEOC 
Appeal No. 01990536 (2002), citing Canham v. 
Oberlin College, 666 F.2d 1057, 1061 (6th Cir. 
1981).
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Basic Principles of Selection

• Supreme Court struck down that standard as 
“vague and unhelpful.”

• Ash v. Tyson Foods, Inc., 546 U.S. 454, 126 
S.Ct. 1195 (2006).

62

Basic Principles of Selection

• On remand, the Eleventh Circuit reformulated the 
test and articulated it as the “disparities in 
qualifications must be of such weight that no 
reasonable person, in the exercise of impartial 
judgment, could have chosen the candidate selected 
over the plaintiff for the job in question.” The 
Supreme Court subsequently rejected a second 
petition for certiorari.  Ash v. Tyson Foods, Inc., 127 
S.Ct. 1154 (2007).

63

Basic Principles of Selection

• EEOC has adopted that standard:

• Longworth v. Attorney General, EEOC Appeal 
No. 0120060461 (2007).
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Selection Criteria-Validity

• . . . [I]t is evident that the AJ’s discomfort with the CEB 
selection system was because the agency refused to release 
its rating guidelines to the complainant. The appropriate 
penalty for the agency’s refusal to release its rating guidelines 
to complainant is for the AJ to draw an adverse inference. 
(See Joseph Sellman v. United States Postal Service, EEOC 
Request No. 05890993 (December 14, 1989) (Commission 
held that the agency’s refusal to disclose certain critical 
information regarding its rating guidelines deprived 
complainant of the opportunity to prove pretext). Therefore, 
we find that the previous decision lacked sufficient 
information to determine that the agency’s CEB system was 
internally discriminatory.

71

Selection Criteria-Subjective

• Definition—subjective criteria are 
“characteristics that [can] not be 
substantiated.”

• See Castro v. Veterans Administration, EEOC 
Appeal No. 01871467 (1988) citing 
Mohammed v. Callaway, 698 F.2d 395 (10th 
Cir. 1983). 

72

Selection Criteria-Subjective

• In Castro, the Commission determined that 
work attitude and behavior toward coworkers 
were not subjective criteria.
– They could be observed and evaluated;

– Agency presented specific testimony on attitude 
and behavior.
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Selection Criteria-Economics

• Consideration of salary requirements of 
candidates is not age discrimination if 
motivation is economic.

• Cimini v. National Mediation Board, EEOC 
Appeal No. 01942369 (1995).

86

Selection Criteria-Economics

• In this case, appellant and the selectee appear to have been 
desirable for different, but equally compelling reasons: 
appellant was admittedly the best–qualified applicant for the 
position, while the selectee, who was less qualified than 
appellant but still considered very well qualified, was willing 
to accept the position at a substantially lower salary. 
Considering the overall circumstances of the case, the 
Commission is not persuaded that the agency discriminated 
against appellant based on his age.

• Id.
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Selection Criteria-Interviews

• When an agency asserts that interview 
performance is the legitimate, 
nondiscriminatory reason for selection, it 
must present evidence of specifics of 
interview.

• Roach v. Secretary of Veterans Affairs, EEOC 
Appeal No. 01952452 (1998).
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Selection Records

• Even the imposition of sanctions does not 
guarantee that the complainant will prevail.

• See, e.g., Jones v. Social Security 
Administration, EEOC Appeal No. 0120060831 
(2007) (agency overcame adverse inference 
by otherwise establishing legitimate, 
nondiscriminatory reason for selection).

95

Selection Records

• See also Clayton v. Postmaster General, EEOC 
Appeal No.0720070042 (2007):

• Sanctions do not require finding of bad faith 
and agency can overcome sanction of adverse 
inference by demonstrating a legitimate, 
nondiscriminatory reason for the selection.
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Selection Records

• But premature destruction of records can 
preclude agency from establishing legitimate, 
nondiscriminatory reason.

• See, e.g., Hollis v. Secretary of Veterans 
Affairs,  EEOC Appeal No. 01934600 (1994) 
(officials could not recall which interview 
questions complainant answered poorly). 
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Defending Selection Cases

• Following so-called “Rule of Three” does not 
satisfy agency burden where there is no 
explanation of reasons for actual selection.

• Goldberg v. Secretary of State, EEOC Appeal 
No. 0120052592 (2007).
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Disciplinary Cases-Overview

• Title VII, the Rehabilitation Act, and ADEA 
cover “all personnel actions.”

• Broader than “adverse actions” within 
jurisdiction of Merit Systems Protection 
Board.
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Disciplinary Cases-Overview

• However, there are a few exclusions:
– Complaints over proposed disciplinary actions, or 

preliminary steps to a disciplinary action, fail to 
state a claim.

• 29 CFR § 1614.107(a)(5).

107

Preliminary and Proposed Actions

• Two-prong test for determining if action can 
be dismissed:
– Must be only a preliminary step to a future action; 

and

– Any record of preliminary action must not cause 
present harm to employee.

• Jackson v. Central Intelligence Agency, EEOC 
Appeal No. 05931177 (1994).

108

Preliminary and Proposed Actions

• As a general rule, “work discussions” are a 
preliminary step to a future action and do not 
cause the employee present harm.

• See, e.g., Roberson v. Postmaster General, 
EEOC Appeal No. 01A11395 (2001).
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Preliminary and Proposed Actions

• [T]he Commission has stated that adverse actions need not 
qualify as “ultimate employment actions” or materially affect 
the terms and conditions of employment to constitute 
retaliation. Lindsey v. United States Postal Service, EEOC 
Request No. 05980410 (Nov. 4, 1999) (citing EEOC 
Compliance Manual, No. 915.003 (May 20, 1998)). Instead, 
the statutory retaliation clauses prohibit any adverse 
treatment that is based upon a retaliatory motive and is 
reasonably likely to deter the charging party or others from 
engaging in protected activity. Id.

• Pflanz, supra.
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Disciplinary Investigations

• General rule is that complaints over 
investigations are dismissed as a “collateral 
attack” on another proceeding.

• See, e.g., Wells v. Postmaster General, EEOC 
Appeal No. 01996813 (2001) (dismissing 
complaint over Postal Inspection Service 
investigation as collateral attack).
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Disciplinary Investigations

• Again, as general rule, being the subject of an 
Inspector General investigation does not 
“aggrieve” an employee.

• See, e.g., Brown v. Environmental Protection 
Agency, EEOC Appeal No. 02A15260 (2002).
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Disciplinary Actions in Harassment 
Cases

• When discrete personnel actions are alleged 
to be part of a hostile environment claim, 
time limit on discrete actions runs from 
effective date of action, but actions can be 
considered in determining whether conduct 
was sufficiently severe and pervasive.

125

Disciplinary Actions in Harassment 
Cases

• See, e.g., Casteel v. Secretary of Army, EEOC Appeal No. 
01A50425 (2006):

• “[W]e find that the agency correctly characterized incidents 
(2)–(4) as discrete acts, which are not independently 
actionable because they are individually untimely. However, 
we also find that the agency erred in failing to recognize that 
discrete acts which occur outside the filing period, such as 
incidents (2)–(4), may be considered in assessing whether 
complainant was subject to a hostile work environment and 
in determining the appropriate remedy for a violation when 
the discrete acts are related to abusive conduct or language, 
i.e. a pattern of discriminatory intimidation, ridicule, and 
insult.”

126

Basic Disciplinary Principles

• “In order to be considered similarly situated, the 
person with whom the complainant is comparing 
herself must be similar in substantially all aspects, so 
that it would be expected that they would be treated 
in the same manner.” McNeil v. Secretary of Defense, 
EEOC Appeal No. 01980212 (2001) (complainant, 
who used profanity in front of the manager and the 
customer, was not similarly situated to coworkers 
who used profanity in front of each other). 
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Similarly Situated Employees

• Not every distinction in the status of an employee is 
significant in determining if two employees are 
similarly situated:

• Peterson v. Secretary of Health and Human Services, 
EEOC Appeal No. 07A40070 (2005) (Commission 
rejected the agency’s position that the complainant, 
a probationary employee, was not similarly situated 
to a temporary employee hired for a term of 
employment when both employees performed the 
same function). 

137

Penalty Selection-Douglas Factors

• Nature and seriousness of the offense
• Relationship to duties
• Intentional, technical, or inadvertent
• Malicious or for gain
• Isolated or repeated
• Job level and type
• Prominence of position
• Supervisor or manager
• Notoriety of offense
• Clarity of notice

138

Penalty Selection-Douglas Factors

• Contacts with public
• Past discipline
• Length of service
• Past performance
• Dependability
• Effect on supervisor’s confidence in employee
• Consistency with other discipline and penalty table
• Rehabilitation potential
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Disability Defenses

• A request for accommodation is always prospective 
and never retroactive.

• Disclosing a disability in defense of an adverse action 
does not excuse misconduct.

• See, e.g.,Smith v. Secretary of Labor, EEOC 
Appeal No. 01A50840 (2006) (Commission 
found  agency not obligated to accommodate 
complainant’s cognitive disability where he 
did not request accommodation until after
notice that the agency was terminating his 
probationary period for poor performance). 
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Disability Defenses

• When complainant does assert disability defense to 
misconduct, he must establish a nexus between the 
disability and the alleged misconduct.

• See, e.g., LaMagra v. Secretary of Defense, 
EEOC Appeal No. 01990577 (2001) (whether 
complainant was a qualified individual with a 
disability was not relevant where she failed to 
establish a nexus between the effects of her 
medication and her tardiness on the day in 
question). 
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Review of Discipline

• The basic rule is that “an employer is entitled to 
make its own business judgments. The 
reasonableness of the employer’s decision may of 
course be probative of whether it is pretext. The trier
of fact must understand that the focus is to be on 
the employer’s motivation, not its business 
judgment.”

• Mellerson v. Social Security Administration, 
supra.
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