
MSPB Appeals Procedures

William B. Wiley, Attorney at Law

MSPB Appeal Entry Points

• Terminations, suspensions > 10 workdays, and 
demotions
– Unacceptable performance (432 actions)
– Misconduct (752 actions)

• RIF’s
• Individual Right of Action

– Putative whistleblowers, rejected by the Office of 
Special Counsel

• About 30 miscellaneous categories

Typical Appeal Steps Typical Appeal Steps

Typical Appeal Steps Typical Appeal Steps



Typical Appeal Steps
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Decide How to Address Your Client

• Avoid using the term “appellant”

• Refer to him as “Mr. Edwards” or “Ms. 
Edwards” as appropriate when questioning 
witnesses or discussing with the judge

• When testifying on the stand, consider 
switching to the first name
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Upon Entering the Room

• Introduce yourself and your associates

• Give business cards to reporter

• Stake out your table space

• Be prepared to discuss
– Time constraints

– Witness availability

– Purchase of transcript
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Once the Hearing Begins

• The AJ is “Judge” or “Your Honor”

• Direct objections to AJ, not opponent

• Request permission to approach witness

• Don’t argue with AJ’s ruling

• Be aware of whether you’re on the record

• In general, stay seated

• Ask questions if you don’t understand
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Hearing Steps
• Pre-hearing discussion
• Judge’s opening statement
• Agency’s case-in-chief

Direct examination
Cross examination
Re-direct and re-cross

• Appellant’s case-in chief
• Rebuttal witnesses
• Very rarely, closing statements
• Occasionally, bench decision



PREPARING AND DEFENDING ADVERSE ACTIONS  
Peter Broida 
 
I. SUBSTANTIVE OFFENSES 
 

Dealing With the Performance or Conduct 
Poor performance or negligence 

Chapter 43 
Chapter 75 

Medical Problems  
Absence 

Excused 
Unexcused 

Insubordination 
Threats 

Metz v. Dept. of Treasury, 780 F.2d 1001, 1002B03 (Fed. Cir. 
1986) (rev’g Metz v. Dept. of Treasury, 23 MSPR 576, 578 
(1984)): 
  
Any threat made to a Government supervisor is a serious 
matter that clearly impairs the efficiency of the service. In 
some cases, however, it is difficult for the agency to determine 
if a threat has been made. This court has held that the board 
must use Athe connotation which a reasonable person would 
give to the words@ [citing Meehan v. USPS, 718 F.2d 1069, 
1075 (Fed. Cir. 1983)] in order to determine if the words 
constituted a threat. 

 
In order to apply the reasonable person standard, however, 
the board must weigh the evidence. We direct the board to 
consider the following evidentiary factors in deciding whether 
an employee threatened his supervisors or coBworkers: 
(1) The listener=s reactions; 
(2) The listener=s apprehension of harm; 
(3) The speaker=s intent; 
(4) Any conditional nature of the statements; and 
(5) The attendant circumstances. 



Off  Duty Conduct  
Criminal Conduct  
Nexus Determinations  
Problems With Proof  

Alcohol and Drugs  
On the Job Use  
Alcoholism as a Causal Factor  

Failing to Maintain a Certification, Security Clearance, or Other License  
Employee Speech  

Disrespectful Language  
Lying to Management  
Defamatory Remarks  
Outside or Private Speech  

Correcting Erroneous Personnel Actions  
Theft and Property offenses 

unauthorized possession/use 
vehicle misuse 
credit card problems 

 
  
II. ELEMENTS OF CHARGES 
 

Use of Penalty Tables 
 
Generic Charges 

 
Charges of Unbecoming Conduct 
 
Narrative Charges 

 
 



A. OTERO V. USPS, 73 MSPR 198 (1997) 
 
The agency removed the appellant from his PS 5 Window 
Distribution Clerk position, based on a charge of "improper conduct" 
due to his making threatening remarks toward a supervisor. 
Specifically, the agency alleged that on March 15, 1995, the appellant 
threatened his supervisor, Eric Sprague, when he stated, "Stop 
fucking with me, just stop fucking with me. Get the fuck away from 
me, I'll tear your head off, you fucking piece of shit," after Sprague 
ordered the appellant to perform a certain duty; and immediately 
afterwards, the appellant entered the office of Jan Miller, the 
Manager of Customer Services, and disrupted the workplace by, inter 
alia, speaking in a loud and aggressive manner, pointing his finger 
several times at her, and pounding his fist on her conference table. 
The agency contended that the appellant's remarks violated its 
standards of conduct and its commitment to ensure a safe work 
environment for all of its employees.  
... 
 
Nothing in law or regulation requires that an agency affix a label to a 
charge of misconduct. If it so chooses, it may simply describe actions 
that constitute misbehavior in a narrative form, and have its 
discipline sustained if the efficiency of the service suffers because of 
the misconduct. See, e.g., Boykin v. U.S. Postal Service, 51 MSPR 56, 
58 59 (1991). If an agency chooses to label an act of misconduct, then 
it is bound to prove the elements that make up the legal definition of 
that charge, if there are any. Much of the relevant case law regarding 
an agency's labeling of its charge discusses the analysis of those 
elements, and the Board's responsibility regarding that analysis. See, 
e.g., Chauvin v. Department of the Navy, 38 F.3d 563, 565 66 (Fed. 
Cir. 1994); Burroughs, 918 F.2d at 171 72. There is no requirement, 
though, that the Board impose on the agency an obligation to label 
specifically the misconduct, if it chooses not to do so.  
 
Charge must be viewed in light of the accompanying specifications 
and circumstances, and should not be technically construed, see, 



e.g., Pflanz v. Department of Transportation, 21 MSPR 71, 73 (1984), 
aff'd, 776 F.2d 1058 (Fed. Cir. 1985) (Table). 

 
The agency's two page narrative description of the incident that is 
the basis for this appeal is very specific and easily satisfies the 
requirements of notice and fairness. See also Friese v. Department of 
Justice, 45 MSPR 210, 214 15 (1990), aff'd, 932 F.2d 980 (Fed. Cir. 
1991) (Table). 
 
The narrative contains dates, times, names of participants, exact 
quotes of the offensive language the appellant purportedly used, and 
a detailed description of the alleged events of that morning. To 
defend against such specifics, the appellant can refute the agency's 
evidence that he engaged in the misconduct, that the agency's action 
promoted the efficiency of the service, or that the agency considered 
the appropriate mitigating factors. Additionally, the appellant must 
prove any affirmative defenses. The appellant has not been harmed 
in the least because the agency used a broad label such as "improper 
misconduct" rather than using a label more "specific" in the eyes of 
the administrative judge. See Spearman, 44 MSPR at 139. 
Hypertechnical common law pleading is not Board practice, and so an 
agency is not required to narrowly label its charge with magic words 
for it to be sustained by the Board. See, e.g., King v. Nazelrod, 43 F.3d 
663, 665 (Fed. Cir. 1994); Lockett v. U.S. Marine Corps, 37 MSPR 427, 
429 (1988). Similarly, an appellant is not held to strict rules of 
pleading when making his claims in pursuit of his appeal. See Hill v. 
Department of the Air Force, 796 F.2d 1469, 1472 (Fed. Cir. 1986).  

 
III. PENALTIES 
 

Penalty Determination and Mitigation 
 

Use of Penalty Tables 
 
Disparate Discipline 
 
Aggravating Factors 



A. DOUGLAS V. VA, 5 MSPR 280 (1981) 
 
(1) The nature and seriousness of the offense, and its relation 
to the employee's duties, position, and responsibilities, 
including whether the offense was intentional or technical or 
inadvertent, or was committed maliciously or for gain, or was 
frequently repeated;  
(2) the employee's job level and type of employment, including 
supervisory or fiduciary role, contacts with the public, and 
prominence of the position;  
(3) the employee's past disciplinary record;  
(4) the employee's past work record, including length of 
service, performance on the job, ability to get along with 
fellow workers, ad dependability;  
(5) the effect of the offense upon the employee's ability to 
perform at a satisfactory level and its effect upon supervisors' 
confidence in the employee's ability to perform assigned 
duties;  
(6) consistency of the penalty with those imposed upon other 
employees for the same or similar offenses;  
(7) consistency of the penalty with any applicable agency table 
of penalties;  
(8) the notoriety of the offense or its impact upon the 
reputation of the agency;  
(9) the clarity with which the employee was on notice of any 
rules that were violated in committing the offense, or had 
been warned about the conduct in question;  
(10) potential for the employee's rehabilitation;  
(11) mitigating circumstances surrounding the offense such as 
unusual job tensions, personality problems, mental 
impairment, harassment, or bad faith, malice or provocation 
on the part of others involved in the matter; and  
(12) the adequacy and effectiveness of alternative sanctions to 
deter such conduct in the future by the employee or others. 

Also: 
The effect on public confidence 
Recency of the offence 

 



Processing and Investigating EEO Claims 
Eleanor Laws 
 
1) Agency EEO Program 
 

a) Each Agency appoints an EEO Director who is under the immediate 
supervision of the agency head. 29 CFR § 1614.102(b)(4). 

 
i) EEO Director cannot be under the supervision of HR or any other 

entity responsible for personnel actions.  MD-110, Ch. 1. 
 

b) Agency must designate an individual to attend settlement discussions 
convened by an EEOC Administrative Judge or to participate in 
alternative dispute resolution (ADR) attempts. MD-110 Ch. 1 

 
i) Should  have settlement authority 
 
ii) If no settlement authority, then immediate access to an individual 

with such authority 
 

c) EEO counselors, investigators, officers and program managers may 
not represent complainants or agencies 

 
2) Agency Processing 
 

a) Agency must adopt procedures for processing individual and class 
complaints of discrimination. 29 CFR § 1614.104(a) 

 
b) EEOC periodically reviews agency resources and procedures “to 

ensure that an agency makes reasonable efforts to resolve 
complaints informally, to process complaints in a timely manner, to 
develop adequate factual records, to issue decisions that are 
consistent with acceptable legal standards, to explain the reasons for 
its decisions, and to give complainants adequate and timely notice of 
their rights.” 29 CFR § 1614.104(b). 

 
 



3) EEO Counseling  
 

a) First step of “formal” EEO process, though it is sometimes referred to 
as an “informal” complaint. 

 
b) EEOC recommends use of full-time counselors. MD-110 Ch. 2. 

 
i) Counselors must undergo 32-hour training before assuming 

duties. MD-110 Ch. 2.  
 
ii) Must also receive 8 hours/year of refresher training 

 
c) Employee must seek EEO counseling within 45 days of alleged 

discriminatory event. 1614.106 (See “Overview of EEOC” outline in 
these materials) 

 



4) Formal Complaint 
 

a) Must be signed by complainant or representative 
 
b) Must be filed within 15 days EEO counselor sends “notice of final 

interview.” 
 

c) Agency must acknowledge and determine whether to accept or 
dismiss, in whole or in part. (See “Overview of EEOC” outline in these 
materials). 

 
d) Agency must frame complaint in a manner that avoids 

“fragmentation.” 
 

i) “Often, when an agency identifies each piece of factual evidence 
(usually comprising a single incident) offered by the complainant 
as a separate and distinct legal claim, it ignores the complainant's 
real underlying claim of a pattern of ongoing discrimination. In 
contrast, fragmentation rarely occurs when the complainant 
presents a legal claim based on a single incident (such as a 
particular selection decision or a termination decision) rather than 
a series of events.” MD-110 CH. 5. 

 
ii) When defining a legal claim, the agency must exercise care where 

a series of incidents offered by a complainant initially seem 
different from one another. Id. 

 
iii) Practical Tip:  The main thing for the Investigator to bear in mind 

when reviewing the Counselor's Report is to look for a pattern 
aspect when there are seemingly multiple claims of 
discrimination.  In some cases, the Investigator may be able to tell 
immediately whether fragmentation has occurred.  In other cases, 
the Investigator may need to gather more factual information to 
determine how the complaint should be properly framed. 

 



7) Investigator must be unbiased and objective 
 

a) Must be impartial and have the appearance of impartiality 
 

i) May not advocate for either side 
 
ii) Must be outside of the jurisdiction of the head of the part of the 

agency where the complaint arose 
 

b) Some investigations will need to be contracted out: 
 

i) Sensitive cases involving high level officials 
 
ii) Conflicts of interest, such as complaints against the EEO director  

 
iii) Where agency resources cannot absorb workload of 

investigations 
 

iv) See MD-110 Ch. 6. 
 
8) Report of Investigation 
 

a) Must be thorough 
 

i) Cover all claims and bases alleged 
 
ii) In disability cases, investigator must ask questions to permit 

finder of fact to determine whether the complainant is disabled. 
 

(1) “In particular, in investigating a claim of disability 
discrimination, the agency must ensure that the investigator 
‘asks the right questions’ of complainant, ones designed to 
elicit pertinent evidence on the threshold issues of: whether 
complainant has an impairment; whether it affects a major life 
activity; and whether it substantially limits a major life activity. 
Carr v. United States Postal Service, EEOC Appeal No. 
01A43665 (May 18, 2006).” 



Preparing and Defending EEO cases 
Gary Gilbert 
 
 

I. Request for Hearing 
 
II. Communicating with a represented party. 

 
III. What do you do 1st when you are assigned a case? 

 
a. Review ROI 
 
b. Calendar deadlines and review calendar for conflicts 

 
c. Litigation planning – Do this at the outset, revisit periodically 

to update and insure you are on track. 
 

i. To do list – with deadlines 
 

1. Discovery 
 
2. Interviews 

 
a. Interview individuals who seem to be 

obvious witnesses from the ROI 
 
b. After you review discovery responses, 

review them to see if any additional 
witnesses have emerged. 

 
c. Make some record of witness  interviews – 

ask the tough questions 
 

3. Collection of information re: complaint 
a. Agency’s discovery responses, documents 

you want/need 
 



4. Research issues unknown 
 

ii. Issues to be adjudicated – From ROI 
 

iii. Theory of the case 
 

1. EXAMPLE – Complainant was treated differently 
because of performance issues; Complainant was 
difficult to get along with; Complainant was 
qualified for the position, but X was better 
qualified because of his education and diverse 
experience; Complainant is not a QID and the 
Agency had no obligation to accommodate him. 

 
iv. Witnesses List for hearing with a proffer for each 

witness 
 
 



d. Settlement Discussions 
 

i. In most A&Os, the parties have a defined period to 
discuss claims, stipulations and settlement.  In most 
orders, the parties are granted 30 days to do so. 

 
ii. Regarding settlement, you want to have the 

Complainant set forth the parameters of settlement – 
have the Complainant provide you an offer of 
settlement. 

 
iii. Method of this communication 

 
1. Reasons to do in writing – demonstrate 

compliance 
 
2. Reasons to do orally – may get a better idea of the 

case/representative’s capacity. 
 

 
iv. Communicate your response to settlement to your 

settlement authority.  Develop a response. 
 

 
e. Partial Dismissals 
 

i. Were there any issues dismissed?  Review acceptance 
letter. 

 
ii. In most A&Os, the parties have 30 days to identify any 

claims the Agency dismissed from the complaint during 
the investigation and comment on the appropriateness 
of the dismissal. 

 
iii. Complainant’s failure to oppose dismissal within the 

comment period may result in waiver. 
 



f. Initiating Discovery   
 

i. Initiate discovery timely – Most A&Os have a deadline 
for initiating discovery within 20 days. 

 
1. What to do if the deadline for initiating discovery 

passed? 
 

a. Request leave to initiate? 
 
b. Serve discovery anyway? 
 

ii. Do not serve the AJ unless directed to do so. 
 

iii. Written Discovery 
 

1. How many sets do you get?  Some A&Os limit you 
to one set. 

 
2. Interrogatories and Document requests – limited 

to 30 each 
 

a. Liability 
i. Go back to litigation plan – see where 

you are lacking information 
 

ii. Describe all allegations of 
discrimination 

 
iii. Name the witnesses 

 
iv. State timing of events, EEO contact. 

 
v. If it is a disability case, have the 

person state the medical condition 
that is purported to be a disability 
and the related limitations. 



 
vi. For a retaliation case, insure you have 

a request pertaining to a description 
of prior protected activity and 
management’s knowledge of that 
activity 

 
vii. Communications related to the 

allegations 
 
 



iv. Responding to discovery requests 
 

1. What are your obligations?   
 
2. Do you have to produce damaging information? 

 
3. Objections 

 
a. General objections 
 
b. Overly broad, unduly vague, ambiguous, 

burdensome, oppressive, privileged, work-
product, relevance, exceeded the maximum 
allowable number 

 
c. Privacy act – When does it apply? 

 
4. How do you go about getting the information 

from Agency employees? 
 
5. Protective Orders 

 
6. Redaction 

 
7. Allow yourself sufficient time to compile 

responses 
 

a. Normally 30 days to respond. 
 
b. Start early – it always takes longer to get 

the information than you expect. 
 

v. Depositions 
 

1. Why do you need depositions? 
 



a. To better understand the allegations in the 
complaint 

 
b. Lock in testimony and avoid a situation in 

which the allegation or assertion of 
damages changes. 

 
c. Did not timely initiate written discovery; 

thus, as a substitute for written discovery 
 

d. Did not get appropriate responses to 
written discovery and did not file a MTC 

 
e. Need some evidence to bolster MSJ. 
 

2. Who do you depose? 
 

a. Complainant? 
 
b. Others? 

 
i. If a non-agency employee/witness 

has refused to or failed to appear for 
deposition, consider moving to 
compel his or her appearance or to 
exclude his or her testimony at 
hearing. 

 
ii. How do you handle an employee who 

is a fact witness who will be retiring 
before the EEO hearing. 

 
c. Can you get the information through a 

witness interview? 
 

 



vii. Motion for Sanctions 
 

1. When? 
 

a. Failure to follow orders of an AJ. 
 
b. Other misconduct – witness tampering, 

misconduct of counsel. 
 

2. What sanctions to ask for? 
 

a. The sanction should be related to the 
misconduct 

 
b. Adverse inference regarding requested 

information or witness 
 

c. Exclude evidence 
 

d. Issuance of a decision in favor of the other 
party. 

 
V. Motions to Dismiss 

 
a. If you have the evidence to do so, consider filing MTD early.  

Keep in mind, you may need discovery to gather evidence 
regarding the reason you are moving to dismiss. 

 
b. Once before an AJ, consider whether there is any basis to 

dismiss part or all of the claim 
 

i. Management Directive 110, Chapter 5, Section IV – 
states a list of reasons an Agency could dismiss.  These 
reasons can also be used for dismissal before the AJ. 

 
c. Timeliness 
 



i. Did the individual make timely EEO contact? 
 

ii. Did he or she file a formal complaint timely? 
 

iii. Did he or she file the request for hearing timely? 
 

d. Failure to state a claim 
 

i. Does the individual raise allegations that can be 
adjudicated by the EEOC?  NOTE – Sexual orientation, 
whistleblower, retaliation for filing a union grievance 
(not alleging discrimination) are not within the EEOC’s 
jurisdiction. 

 
ii. The Commission has long defined an "aggrieved 

employee" as one who suffers a present harm or loss 
with respect to a term, condition, or privilege of 
employment for which there is a remedy. Diaz v. 
Department of the Air Force, EEOC Request No. 
05931049 (April 21, 1994); 

 
 



XII. Settlement 
 

a. AJ will often ask parties to continue settlement discussions 
before hearing starts 

 
b. Considerations for Settlement 
 
c. Considerations against Settlement  
 

XIII. Hearing  
 

a. Opening Statements  
 
b. Complainant presents his/her case first 
 

i. Cross-examination  
 

c. Rules of Evidence and Civil Procedure 
 

i. Loosely applied in the administrative forum 
 

ii. Try using them if they work in your favor 
 

d. Objections 
 

i. Noting them for the record- can be useful on appeal 
 

ii. Read the AJ.  If Complainant is pro se, AJ may apply rules 
more loosely  

 
e. Motion for Directed Verdict  
 

i. If Complainant fails to establish a prima facie case of 
discrimination after he or she rests her case, move for a 
directed verdict in the Agency’s favor 

 
f. Presentation of Agency’s case 



 
i. Think about the order of your witnesses.  You want to 

tell a story to the Administrative Judge  
 

g. Examination 
 

i. Lines of questioning- some representatives write out 
their questions in advance, others use an outline or 
timeline.  Do what feels comfortable. 

 
ii. You may want to note what exhibits relate to each 

witness for ease during testimony 
 

iii. Have a copy of the witness’s affidavit handy for 
memory-jogging purposes or in case impeachment is 
necessary 

 
h. Cross-Examination  
 

i. Expose bias  
 

ii. Clarify statements  
 

iii. Credibility  
 

i. Closing Statements  
 

i. May be oral at hearing or submitted in writing after the 
hearing 

 
ii. Point out burdens of proof and show how Complainant 

did not meet them 
 

iii. Remind the AJ of testimony of specific individuals 
 

iv. Write so that the AJ can use your closing statement in 
his or her decision 



Compliance with Agency Reporting Requirements 
Gary Gilbert 
 
I. Background 
 

A. Management Directive-715 is the EEOC's written guidance for 
Federal Agencies on the reporting requirements related to federal 
equal opportunity employment laws.  
  
B. The Authority for MD-715 is found in the United States Code of 
what is commonly known as Section 717 of Title VII and Section 501 
of the Rehabilitation Act of as well as Executive Orders 11478 and 
12067. 
 

1. These provisions both give the EEOC authority to draft 
the Management Directive and provides the basis for MD-715. 
2. Specifically, Section 717 states that each department 
and agency shall submit a plan in order to maintain an 
affirmative program of equal employment opportunity for 
employees and applicants.  Per Section 717 the plan submitted 
shall include (but not be limited to)  
 

a) provision for the establishment of training and 
education programs; and  
b) a description of the qualifications the staff 
responsible for carrying out the equal employment 
opportunity program; and  
c) a description of the allocation of personnel and 
resources proposed to carry out its equal employment 
opportunity program.  
 

3. Specifically, Section 501 of the Rehabilitation Act states 
 

a) Each department/agency shall, within one 
hundred and eighty days, submit to the Commission and 
to the Committee an affirmative action program plan for 



the hiring, placement, and advancement of individuals 
with disabilities.  The plan shall include:  

(1) a description of the extent to which and 
methods whereby the special needs of employees 
who are individuals with disabilities are being met.  
(2) such plan shall be updated annually, and 
shall be reviewed annually and, upon a 
determination that it is appropriate, approved by 
the Commission.   
 

4. Specifically, Executive Order 11478 (as amended) states 
that 

a)  The head of each executive department and 
agency shall 

(1) establish and maintain and affirmative 
program of equal employment opportunity for all 
civilian employees and applications for 
employment...  
(2) provide sufficient resources...  
(3) assure recruitment activities reach all 
sources...  
(4) utilize to the fullest extent the present skills 
of each employee... 
(5) provide the maximum feasible opportunity 
to employees to enhance their skills... 
(6) provide training and advice to managers... 
(7) assure participation at the local level...and  
(8) provide for a system within the department 
or agency for periodically evaluating the 
effectiveness with which the policy o the Order is 
being carried out. 
 

5. Executive Order 12067 (June 30, 1978)  
a) assigned to EEOC responsibility for providing 
coherence and direction to the government's EEO 
efforts,  



b) provided for standardized data collection 
procedures, 
c) transfer to the Equal Employment Opportunity 
Commission of all the functions of the Equal 
Employment Opportunity Coordinating Council 
 

C. Closely related to these requirements are those under the Civil 
Service Reform Act of 1978.   

 



1. ANTI HARASSMENT POLICY should  
a) inform employees as to what type of behavior is 
prohibited, and  
b) the steps to take if faced with a harassment 
situation, 
c) Provide for multiple avenues of redress, not just 
the EEO complaint process.  

2. The reasonable accommodation policy should state: 
a) the personnel whom employees, selectees or 
applicants should initially contact to request a 
reasonable accommodation;  
b) the personnel forms, if any, that an individual may 
be asked to complete in connection with a request for 
an accommodation;  
c) the circumstances in which supervisors or others 
should initiate inquiries about the need for 
accommodation;  
d) the personnel and/or offices that must approve an 
accommodation request;  
e) the amount of time decision makers have to 
answer requests for accommodation;  
f) an explanation of when decision makers may 
request documentation of the existence of a disability or 
the need for an accommodation;  
g) the resources, including technical assistance, 
available to decision makers to gain information about 
possible accommodations for particular disabilities;  
h) the ways in which accommodations can be funded 
or effected;  
i) the documentation, if any, that must be 
maintained concerning the consideration and disposition 
of requests for accommodation; and  
j) the process, if any, that individuals may follow to 
appeal denials of requests for accommodation or for 
specific accommodations.  
 
 



III. Reporting Obligations Related to Title VII 
 

A. The initial snapshot conducted by the agency must include, but 
not necessarily be limited to, an evaluation of the following data 
relating to the agency's status as of the end of each fiscal year:  
 

1. Total workforce distribution by race, national origin and 
sex for both the permanent and temporary2 workforce;  
2. Permanent and temporary workforce participation rates 
for each grade level by race, national origin and sex;  
3. Permanent and temporary workforce participation rates 
for each of the agency's major occupational categories (divided 
by grade level) by race, national origin and sex;  
4. Participation rates in supervisory and management 
positions by race, national origin and sex;  
5. The race, national origin and sex of applicants for both 
permanent and temporary employment;  
6. The rates of selections for promotions, training 
opportunities and performance incentives by race, national 
origin and sex; and  
7. The rates of both voluntary and involuntary separations 
from employment by race, national origin and sex 
 

 



B. Analysis 
 

1. Agencies are required to analyze data to determine 
barriers.  However, because there is no comparable workforce 
data currently available for individuals with disabilities this 
analysis is limited. 

a) Each agency is required to conduct an internal 
review and analysis of the effects of all current and 
proposed policies, practices, procedures and conditions 
that, directly or indirectly, relate to the employment of 
individuals with disabilities. 
 
 
 

C. Data Collection Instructions 
 

1. Medically related information  
a) Agencies may use information obtained from 
Standard Form 256, the "Self-Identification of Handicap" 
form (SF 256) issued by the Office of Personnel 
Management, or other information that individuals 
choose to disclose about the existence of disabilities. 
See 29 C.F.R. § 1614.601(f).  
b) Agencies tracking applications from individuals 
with disabilities, or considering the use of excepted 
appointing authorities or other special programs, may 
invite applicants to indicate if they have the types of 
disabilities that are covered by the program at issue.  
c) Invitations for this information must accompany a 
notification that:  

(1) (a) response to the invitation is voluntary 
and refusal to provide the information will not 
subject the individual to any adverse treatment;  
(2) (b) the information will be kept confidential 
and used only for affirmative action purposes; and  
(3) (c) individuals may self-identify at any time 
during their employment and failure to complete 



SF 256 or to respond to pre-offer invitations will 
not excuse the agency from Rehabilitation Act 
requirements 

 



Preventing, Investigating and Responding to Harassment Cases 
Eleanor Laws 
 

I. Harassment: two types 

A. Tangible Employment Action, formerly quid pro quo 

 

1. “A tangible employment action constitutes a significant 
change in employment status, such as hiring, firing, failing to 
 promote, reassignment with significantly different 
responsibilities, or a decision causing a significant change in 
benefits.”  

 

2. Can only be committed by a supervisor. 

 

3. Burlington Industries, Inc. v. Ellerth, 118 S. Ct. 2257 (1998)  

 

B. Hostile Work Environment definition 

 

1. The work environment is permeated with “discriminatory 
intimidation, ridicule and insult” that is “sufficiently severe or 
pervasive to alter the conditions of the victim’s employment 
and create an abusive working environment.” 

 

2. Meritor Savings Bank, FSB v. Vinson, 106 S.Ct. 2399 (1986). 

 

3. This type of harassment can be on any prohibited basis, 
i.e. race, color, national origin, sex, age, religion, physical or 
mental disability, or reprisal.  

 



4. The harasser can be the victim’s supervisor, a supervisor in 
another area, a co-worker, or a non-employee.  29 CFR § 
1604.11(d) & (e). 

 

II. Nature of Conduct 

 

A. Can take many forms, including: 

 

1. Physical conduct or contact 

 

2. Verbal Statements 

 

3. Offensive Pictures or Symbols 

 

4. Changes to Duties/Work Environment 

 

5. Exposure to Harm 

 

III. Elements of Hostile Work Environment Claim 

 

A. Complainant belongs to a protected group 

B. He/she was subjected to unwelcome conduct 

 

C. Conduct occurred because of the complainant’s protected status 

 



D. It was sufficiently severe or pervasive to create a hostile work 
environment 

 



B. When conduct that racially derogatory on its face is part of the 
harassing conduct, the agency will not generally be able to 
successfully defend with any argument that the harassment was 
not because of race.  

 

1. Coopwood v. Department of Transportation, 0120054544 
(2007): The initials KKK were found at the complainant’s work 
station, and a noose was twice discovered near her work 
station, among other conduct. Commission rejected agency’s 
conclusion that these incidents were based on the 
complainant’s personality and jealousy regarding her 
seniority status.  

 

2. Horkan v. Postmaster General, 01976837 (2000): Gender-
based harassment present where “agency's own investigation 
revealed that the atmosphere at the facility was replete with 
remarks about wife bashing, negative generalizations applied 
to all women, and demeaning comments about female public 
figures. . . .”  The general atmosphere, coupled with 
comments specifically aimed at the complainant, created an 
abusive working environment. 

 

C. Anyone affected by the offensive conduct may have rights under 
Title VII  (the victim does not have to be the person harassed). 

 

D. The nature of the conduct need not be tied to the protected 
status 

 

1. It can consist of negative conduct, that is gender or race-
neutral, etc. on its face, but is directed toward individuals of 
a particular protected category 

 



2. More prevalent and much harder to prove  

 

3. Young v. Postmaster General, 07A60006 (2006): gender-
based harassment found where complainant was intimidated 
by supervisor’s loud demeanor and there was no evidence he 
treated males in a similar manner.  

 

E. While sexual orientation is not protected by Title VII, gender 
stereotyping is. 

 

1. Harassment based on gender stereotyping is therefore 
unlawful. 

 

2. Can be difficult to distinguish 

 

a) Cano v. Secretary of Homeland Security, 07A40081 
(2006): Complainant stated a claim of harassment 
because, though much of the conduct was aimed at 
suggesting he was homosexual, other conduct clearly 
was directed at his gender in the form of referring to 
him in feminine terms.  

 

b) Contrast Brown v. Secretary of Air Force, 01A31163 
(2003): No claim where comments limited to referring 
to the complainant as "gay boy, faggot, and queer."   

 
 



B. Oft-quoted language by EEOC: 

 

1. EEOC regulations are not to be used as a "general civility 
code ." Rather, they forbid "only behavior so objectively 
offensive as to alter the conditions of the victim's 
employment." Oncale v. Sundowner Offshore Services, Inc., 
523 U.S. 75, 81 (1998).  

 

2. “Simple teasing, offhand comments, and isolated incidents 
(unless extremely serious) will not amount to discriminatory 
changes in employment terms and conditions.” Clark County 
School District v. Breeden, 532 U.S. 268 (2001). 

 

3. Harris v. Forklift Systems, 114 S.Ct. 367 (1993):  

 

a) Standard “takes a middle path between making 
actionable any conduct that is merely offensive and 
requiring the conduct to cause a tangible psychological 
injury.”    

 

b) [W]hether an environment is ‘hostile’ or ‘abusive’ 
can be determined only by looking at all the 
circumstances. These may include the frequency of the 
discriminatory conduct; its severity; whether it is 
physically threatening or humiliating, or a mere 
offensive utterance; and whether it unreasonably 
interferes with an employee's work performance.”   

 

C. Generally, one incident is not sufficient, but there are exceptions: 

 



1. Wilson v. Postmaster General, 0120080375 (2008): once 
incident of supervisor stating, “fuck you, you fucking cunt,” 
and raising his middle finger at complainant stated a claim.  

 

2. Teterkin v. Postmaster General, 0120064909 (2007): 
Supervisor stating “If you can't read English get the fuck out. 
This is my country” stated national origin claim.  

 

3. Contrast Wilson v. Postmaster General, 0120061682 
(2007): Mere exposure to a sexually charged dance did not 
create a hostile environment.  

 

D. Other factors to consider 

 

1. Frequency Duration of Conduct 

 

2. Relative positions of perpetrator and victim 

 

3. Supervisor vs. coworker 

 

4. Vulnerability of victim, considering factors such as age and 
mental capacity 

 

5. Makeup of workforce – Is victim the only female, African 
American, Muslim, etc. employee? 

 

E. Reasonable Person Standard 

 



1. Oncale v. Sundowner Offshore Services, 523 U.S. 75 
(1996): 

 

2. Objective reasonable person standard considers "the 
social context in which particular behavior occurs and is 
experienced by its target" which inevitably "depends on a 
constellation of surrounding circumstances, expectations, 
and relationships which are not fully captured by a simple 
recitation of the words used or the physical  acts performed."  

 

3. Reasonable person takes into account the protected 
characteristics of the employee alleging harassment, i.e. 
Reasonable woman, reasonable Hispanic male, etc. 

 

VII. Basis for Imputing Liability 

 

A. Defined by two 1998 Supreme Court cases: 

 

1. Faragher v. City of Boca Raton, 118 S.Ct. 2275 (1998); 

 

2. Burlington Industries Inc. v. Ellerth, 118 S.Ct. 2257 (1998). 

 

B. Employer Liability – Tangible Employment Action 

 

1. STRICT LIABILITY!!! 

 

2. The law of agency applies, and a supervisor, as an agent of 
the employer, binds the employer by his/her actions. 

 
 



XI. Corrective Action  

 

A. Designed to stop the harassment; 

 

B. Include disciplinary measures that are proportional to the 
seriousness of the offense; 

 

C. Not adversely affect the victim(s) of harassment; 

 

D. Include actions to address any harm, such as reinstatement, 
expungement of disciplinary records, restoration of leave and other 
appropriate remedies, including an apology from the harasser. 

 

E. Must be “reasonably calculated to end the harassment”  

 

1. This will vary from situation to situation and individual to 
individual.  

 

2. Most federal agencies are large places, often with 
numerous sub-components and worksites. Employees 
transfer between departments and even to different 
geographical areas.  

 

3. In such cases, the agency should determine, when a 
complaint of harassing conduct is alleged against an 
employee, whether that employee has engaged in similar 
conduct in the past to help determine what the appropriate 
initial remedial action should be.  

 



F. Is Discipline Required? 

 

1. When harassment has been egregious and has occurred 
over a period of time, discipline of the harassers is required.  

 

2. Rainbolt v. Secretary of Transportation, 0120033857 
(2007): When “agency management was clearly aware of the 
coworkers' actions over a prolonged period of time, and that 
the only action they took was to distribute pamphlets in the 
workplace about psoriasis” this was insufficient. 

 

a) The Commission took particular note of the fact that 
none of the employees who participated in the 
harassment were disciplined.  

 

3. EEOC Examples of Corrective Action 

 

a) oral or written warning or reprimand;  

 

b) transfer or reassignment;  

 

c) demotion;  

 

d) reduction of wages;  

 

e) suspension;  

 



f) discharge;  

 

g) training or counseling of harasser to ensure that 
s/he understands why his or her conduct violated the 
employer's anti-harassment policy; and  

 

h) monitoring of harasser to ensure that harassment 
stops. 

 

4. EEOC Examples of Corrective Measures 

 

a) restoration of leave taken because of the 
harassment;  

 

b) expungement of negative evaluation(s) in 
employee's personnel file that arose from the 
harassment;  

 

c) reinstatement;  

 

d) apology by the harasser;  

 

e) monitoring treatment of employee to ensure that 
s/he is not subjected to retaliation by the harasser or 
others in the work place because of the complaint; and  

 

f) correction of any other harm caused by the 
harassment (e.g., compensation for losses).  

 



G. Corrective Action Must Be Immediate!!!! 

 

1. In Bailey v. USF Holland, supra, the Court determined that 
corrective actions were not prompt, noting that the employer 
was “able to eventually control the proliferation of ‘boy’ 
graffiti, but not until after the present lawsuit had been 
filed.”  

2. If the case has gone into litigation by the time corrective 
action is taken, it is per se too late. 

 
 



XIII. TRAINING : Our favorite topic!! 

 

A. EEOC Enforcement Guidance recommends: 

 

1. Periodic training to supervisors and managers to ensure 
they understand their obligations under the anti-harassment 
policy and the law.  

 

2. Commission also recommends additional training for 
employees.  

 

B. Aside and apart from our own bias, reasons to train both 
employee and managers, and to do it together: 

 

1. If training is offered to all employees within a given area 
at the same time, everyone gets consistent information.  

 

2. A powerful message is sent to non-managerial employees 
when they see top-level supervisors and managers in the 
same anti-harassment training as them, i.e. everyone is equal 
when it comes to the duty not to engage in or condone 
harassment. 

 

3. Finally, if training occurs from the top down and the 
bottom up, so will enforcement.  

 

a) Example: Supervisor may not think a comment one 
of her employees makes to be culturally insensitive, 
and therefore will not think about her duty to report it. 

 



b) But, if another employee from the same cultural 
background overhears it, and has been trained that the 
supervisor must act on it, that employee can help 
enforce the anti-harassment policy by informing the 
supervisor of the offensive nature of the comment, so 
the supervisor can, in turn, take the required action. 

 

XIV. Avoiding Liability 

 

A. Improper conduct in the workplace that does not rise to the 
threshold of harassment should be stopped immediately to avoid 
more serious problems later. 
 



MEDIATION AND SETTLEMENT  
Peter Broida 
 
I. SIGNIFICANCE OF ADJUSTMENT OF LITIGATED DISPUTES 
 

1. Finality 
2. Predictability of Result 
3. Collateral Considerations 

 
II. METHODS AND TECHNIQUES OF MEDIATION/SETTLEMENT 
 

Settlement Judge 
Adjudication Judge 
Mediation Appeals Program 
Outside Mediator 

 
Drafting Agreements 

 
Use of Settlement Agreement File 
Complete As Opposed to Ambiguous Agreement 

 
Integration Clause 

 
Entering the Agreement into the MSPB Record for Purposes of 
Enforcement 

 
Cases with Jurisdictional Issues 

Whistleblower 
Constructive Adverse Actions 

 
EEO issues 

 
III. COMPLIANCE PROCEDURES 
 

A. MSPB ENFORCEMENT REGULATION  
 

' 1201.181 Authority and Explanation. 



 
(a) Under 5 U.S.C. 1204(a)(2), the Board has the authority to order any 
Federal agency or employee to comply with decisions and orders issued 
under its jurisdiction, and the authority to enforce compliance with its 
orders and decisions. The parties are expected to cooperate fully with each 
other so that compliance with the Board=s orders and decisions can be 
accomplished promptly and in accordance with the laws, rules, and 
regulations that apply to individual cases. The Board=s decisions and orders 
will contain a notice of the Board=s enforcement authority. 
 
(b) In order to avoid unnecessary petitions under this subpart, the 
agency must inform the appellant promptly of the actions it takes to 
comply, and it must tell the appellant when it believes it has completed its 
compliance. The appellant must provide all necessary information that the 
agency requests in order to comply, and, if not otherwise notified, he or 
she should, from time to time, ask the agency about its progress. 

 
' 1201.182 Petition for enforcement. 
(a) Appellate jurisdiction. Any party may petition the Board for 
enforcement of a final decision or order issued under the Board=s appellate 
jurisdiction. The petition must be filed promptly with the regional or field 
office that issued the initial decision; a copy of it must be served on the 
other party or that party=s representative; and it must describe specifically 
the reasons the petitioning party believes there is noncompliance. The 
petition also must include the date and results of any communications 
regarding compliance. Any petition for enforcement that is filed more than 
30 days after the date of service of the agency=s notice that it has complied 
must contain a statement and evidence showing good cause for the delay 
and a request for an extension of time for filing the petition. 
 
(b) Original jurisdiction. Any party seeking enforcement of a final Board 
decision or order issued under its original jurisdiction must file a petition 
for enforcement with the Clerk of the Board and must serve a copy of that 
petition on the other party or that party=s representative. The petition must 
describe specifically the reasons why the petitioning party believes there is 
noncompliance. 

 




