Fall 2009 Seminars Employee Misconduct Investigations

Hearing Steps

* Pre-hearing discussions
* All witnesses will be sequestered in a waiting

room
* Agency presents its case-in-chief

V Direct examination
V Cross examination
V Re-direct and re-cross

* Appellant presents his case-in chief
* Rebuttal witnesses

* Sometimes closing statements
* Occasionally, bench decision

Direct Examination

* Chronological
* Focus is only on areas in dispute

* Non-leading questions

Beginning the Examination

 Establish identity and relevance

— Name (if not solicited by the judge)

— Occupation and length of service
— Qualifications: education, experience

— Connection with case
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First Things First

* First, classify the employment status
— Temporary
— Probationer

— Contractor
— Excepted service

— Union or non-union
* Then, classify the problem

— Misconduct
— Performance

Procedures and Proof

Misconduct Performance

* Rules of behavior * Performance standards

* Progressive discipline * PIP

* Preponderance of the * Substantial evidence
evidence

Options
Misconduct Performance
* Reprimand * Reassignment
¢ Suspension * Demotion
* Termination * Termination
* Penalty mitigation * No penalty mitigation

Sumner School, Washington DC Copyright 2009 FELTG



Fall 2009 Seminars Employee Misconduct Investigations

Workplace Violence Physical

* The employee allegedly became angry during

a discussion with his supervisor and threw a
partially filled soda can against a wall, the can

hitting approximately one foot from the
supervisor.

Case Analysis

* Removal mitigated to a 45-day suspension

— Single act of misconduct, which she readily admitted
— 20 years of good performance record

— Lack of prior discipline record
— Supervisor not fearful nor harmed (still friends)

— Supervisor failed to seriously consider a lesser penalty
due to a narrow interpretation of the agency’s "zero
tolerance" policy

Shannon v. USPS, 0752-00-0241-I-1, Nov 2, 2000

93

Sexual Harassment

* After hearing a co-worker say she works hard to

please her patients, “Oh, you please your patients?
Do you give them favors? Do you do favors for
them?” “You please your patients?” and “We know

you please your patients and you keep them happy.”

* To pregnant co-worker Mikal, “How’s the momma
doing?” and “You’re going to get big and

fat.” “Barefoot and pregnant, that’s how I like

them.” “Boy, you can tell Mikal really satisfies her
man.”

94
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Case Analysis

* The employee resigned due to harassment
* On appeal, MSPB held
— The employee was effectively coerced into resigning by the

continuous and un-redressed pattern of harassment

— The harassment had escalated to a level potentially
endangering her safety when she decided that she

"couldn't take it anymore.”

— The employee was left with no reasonable alternative but
to leave her place of employment through resignation;

therefore, constructively discharged
Bates v. DoJ, DE-0752-94-0017-1-1, June 12, 1996

98

Non-Sexual Coworker Harassment

* The other side of coworker harassment
— Employee claimed coworker harassment
— Employee absented self on sick leave

— MD’s certification that employee could not return to
work unless coworker was fired

— Coworker not engaging in misconduct

* Termination of employee upheld for “Medical

inability to perform in a position”
Frazier v. Agriculture, 95 M.S.P.R. 72 (2003)

99

Performance-Based

Investigations
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Unacceptable Performance Elements

34

* Received performance standards

* Given adequate time to perform under

standards
* PIP initiated relative to which standard

* PIP length reasonable
* Performance during PIP relative to standard

Performance Standard Requirements

* Objective and measurable
* Fleshing out memos or discussions

* Reasonable and attainable
* Employee participation in development

102

Performance vs. Misconduct

* No Douglas factor evidence necessary
* Pre- and Post-PIP performance is immaterial

* Volition (willfulness) is immaterial
* Employee on probation for one year from

beginning of PIP
¢ Substantial evidence burden is lower than

preponderance required for discipline

103
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Basic Case Analysis

Using Elements to Identify Evidence
to be Collected

Strategy for the Investigation

1. List all the issues in the case
2. Develop a theory to address each issue

3. Identify evidence to:
a. Support your theories, or to

b. Support any alternative theories

105

Issue Listing

* Anissue is a question presented by the case, whose

answer is relevant to the case outcome.
— Was the employee serving a probationary period at the

time of removal?
— Is the substance retrieved from the employee’s locker

marijuana?
— Was the employee being harassed prior to the fight? If
so, was the harassment sufficient enough to be a

mitigating factor in discipline?

106
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INVESTIGATVE OBJECTIVES

Robert L’Heureux
McNamara & LHeureux, PC

OBJECTIVE OF ANY

MISCONDUCT

INVESTIGATION
* Why are we doing this?

* How do we do it?

123

THE PURPOSE OF A

MISCONDUCT

INVESTIGATION

* To prove or disprove the existence of

evidence that a standard was violated

* Or the existence or strength of an
affirmative defense

* Or arelevant point of credibility

124
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* Athree-legged s%c%‘DENCE AS PROOF

* Admissions
* Witness testimony
* Physical evidence

* Each type of evidence has its own strengths
and weaknesses

125
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SOURCES OF EVIDENCE IN
MISCONDUCT CASES

* Records of all types

* Witnesses

* Testimony of subjects

* Original documents

* Other (up to your imagination)

126

| Life

* Misuse of government V(Ij']?c?e
* Fiber or hair evidence, dirt, mileage analysis

127
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CONDITION SUBSEQUENT

* Campbell v. Defense Logistics Agency, 31 M.S.P.R. 691, 695

(1986), aff'd, 833 F.2d 1024 (Fed. Cir. 1987) (Table): “In order
for an agency to effectuate an indefinite suspension [that
continues after resolution of the criminal proceedings until

the agency effects the employee's removal] ..., three criteria
must be met. First, there must be a resolution of the charges.
Second, the agency must have contemplated further action

and advised the employee of the subsequent possibility of
further adverse action when the initial indefinite suspension
was proposed. Third, the agency must act within a reasonable

period of time after resolution of the criminal charges to
initiate the additional action. ...

140

Arrieta v Homeland Security,

108 MSPR 372 (2008)

* An indefinite suspension may extend through

the completion of both a pending
investigation and any subsequent

administrative action. See 5 C.F.R. §
752.402(e). In such circumstances, however,

an agency must initiate administrative action
within a reasonable period of time after

completion of the pending investigation.
[remand]

141

Indefinite Suspensions

Security Clearances
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ELEMENTS

Employee is in a position requiring a security

clearance
Employee's security clearance has been

suspended;

Employee has been indefinitely suspended
from duty; and

Indefinite suspension has a condition

subsequent (i.e., final determination on
revocation).

143

TYPICAL DEFENSES

* Was the employee provided “minimum due

process,” either in the advance notice or in
the earlier access determination?

Does the job require a security clearance?

* Does the agency have any regulatory

requirement to consider reassignment?

144

PRACTICE TIPS

* Consider whether the employee was provided

minimal due process.
* Does agency reg require reassignment in such

instances and if so, did agency considered
reassignment.

* Does job require security clearance.
* Explore whether whistleblower reprisal may

be raised as a defense to the security
clearance action.

145
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CHENEY V DOJ, 479 F.3D 1343 (FED.

CIR. 2007)

* The problem is that the limited information provided

to Mr. Cheney put him in the position where, for all
intents and purposes, he had to ‘guess’ at the reason

for his security clearance suspension. ... While Mr.
Cheney was told, in general terms, the reasons for

the suspension of his security clearance, he was not
given the allegations that supposedly supported
those reasons so that he could make a meaningful

response to the proposed suspension.

146

Elements and Theory

What to Look For

ALTERNATIVE CHARGES: EASY VS

HARD TO PROVE
ALTERNATIVE CHARGES

— failure to follow vs. insubordination

— Often “lessers”
— McCarty charge vs. Metz charge

— charging down and proving up
 getting strong penalties off watered-down charges

148
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INSUBORDINATION

Phillips v GSA, 878 F.2d 370 (Fed. Cir. 1989)

eintentional

erefusal to obey
eauthorized order

See Redfearn v DoL, 58 MSPR 307 (1993); Hanna v Dol (11/20/98) (need for
actual clear order); Cooke v USPS, 67 MSPR 401 (1995), aff’d, 73 F.3d 380
(Fed. Cir. 1985) (exceptions to obey now, grieve later); Bonanova v

Education, 49 MSPR 294 (1991) (knowledge of order necessary for
insubordination).

158

Work Now - Grieve later

An employee does not have the unfettered right to disregard

an order merely because there is substantial reason to
believe that the order is not proper; he must first comply with
the order and then register his complaint or grievance, except

in certain limited circumstances where obedience would
place the employee in a clearly dangerous situation, or when
complying with the order would cause him irreparable harm.

Cooke v. U.S. Postal Service, 67 M.S.P.R. 401, 407-08 (1995),
aff'd, 73 F.3d 380 (Fed. Cir. 1995) (Table).

159

Psychiatric Exam Order

* The general rule that an employee must obey

an agency order and then protest its propriety
later does not apply to a refusal to submit to

an unauthorized psychiatric fitness-for-duty
examination, and such a refusal does not

warrant the imposition of discipline.
Gribcheck v. U.S. Postal Service, 87 M.S.P.R.
473,477, 95 (2001).

160
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Unauthorized Possession of

Government Property

Items are government property,

Items in the employee's possession,
Employee did not have permission, and

A wnN e

Employee did not obtain legitimately.

179

UNAUTHORIZED REMOVAL

Buniff v Agriculture, 79 MSPR 118 (1998)

(unauthorized removal, use, possession of
government phone; no intent required);

Castro v DoD, 39 MSPR 555 (1989)
(unauthorized removal); Mann v HHS, 78

MSPR 1 (1998) (conversion of Fed Ex bill of
lading; no intent required; 18 USC 641); Heath

v DoT, 64 MSPR 638 (1994) (18 USC 641
conversion does not require intent to

smpPErManently deprive).

180

BUNIFF v. DOA

79 MSPR 118

CHARGE: unauthorized removal of federal

property (a phone)
BRD: Although II has continually

asserted that he did not intend to
place the phone in his vehicle, the

agency need not establish intent to
prove a charge of unauthorized

removal of government property.

181

Sumner School, Washington DC Copyright 2009 FELTG



Fall 2009 Seminars Employee Misconduct Investigations

SEXUAL HARASSMENT

Pope v USPS, 114 F.3d 1144 (Fed. Cir. 1997); Hillen v Army, 66

MSPR 68 (1994), recons. denied, 72 MSPR 369 (1996) (Title
VII, EEOC regulatory charge)

econduct based on victim’s sex

econduct was unwelcome

esufficiently pervasive to interfere w/performance or create
abusive work environment

Special Counsel v Russell, 32 MPSR 115 (1987) (quid pro quo)
eappellant subjected victim to sexual...
ebased on sex

eunwelcome
eemployment benefits conditioned on....

191

INAPPROPRIATE CONDUCT

Costa v DoD, 88 MSPR 293 (2001 (inappropriate comments,

sexual comments to female students); Campbell v AF, 72
MSPR 480 (1996); Kirk v Navy, 58 MSPR 663 (1993); Alsedek v
Army, 58 MSPR 229 (1993) (elements for violation of agency

policy include appellant’s conduct and showing that conduct
violated policy statement); Schifano v VA, 70 MSPR 275 (1996)
(conduct unbecoming, use of profane language); Dubiel v

USPS, 54 MSPR 428 (1992) (standards of conduct); Walker v
Navy, 59 MSPR 309 (1993) (disgraceful conduct, no
unwelcomeness needed); Viens v Interior (8/20/02).

192

WILLFUL VEHICLE MISUSE

Felton v EEOC, 820 F.2d 391 (Fed. Cir. 1987);

Kimm v Treasury, 61 F.3d 888 (Fed. Cir. 1995)

(31 USC 1349(b)
eemployee had GOV

eoperation was

+ with knowledge that operation was for other

than official purposes, or
+ with reckless disregard

193
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MEDICAL INABILITY, ETC

Medical Inability to Perform

* Employee is absent
* For medical reasons — physical or mental

* Approval or disapproval of leave is immaterial
to ability to be at work

* No foreseeable end in sight

204

Inability to Perform Pitfalls

Prolonged absence with no foreseeable end
constitutes just cause for removal. McKenzie v. U.S.
Postal Service, 1 M.S.P.R. 496, 497 (1980).

Where an employee who is incapacitated for duty has
exhausted all of his leave, an agency may properly

deny his request for leave without pay and charge
AWOL where:

— There is no foreseeable end in sight to the absence and
— The absence is a burden on the agency. Joyner v.

Department of the Navy, 57 M.S.P.R. 154, 159 (1993).

205
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Under the Influence of Drugs

1. Positive chemical test, or
Positive dexterity test, or

3. Observation by someone trained in
recognizing intoxication, or

4. Intoxicated behavior so obvious that even a
lay person would recognize

Drugs and Personal Problems

* Stress or personal problems experienced by the
appellant generally will not be considered as a
mitigating factor in determining the reasonableness

of an agency's penalty selection

— Absent a reasoned explanation of the relationship
between the appellant's personal circumstances and the

charged misconduct, and

— Without further addressing the question of whether the
appellant expressed remorse for the misconduct and/or
otherwise demonstrated a potential for rehabilitation.

Barry v. Department of the Treasury, 71 M.S.P.R. 283, 287
(1996).

Hostile Environment - Sexual

* Totality of the circumstances will be considered:
— Psychological injury;

— Interference with work performance;
— Frequency and severity;
Physically threatening or humiliating, or a mere offensive

utterance;
— Verbal or physical;

— Whether the harasser was a co-worker or supervisor; and

— The number of persons at whom the harassment was
directed. Hillen v. Department of the Army, 66 M.S.P.R. 68,

75 (1994), recons. denied, 72 M.S.P.R. 369 (1996).
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Legal Restraints

CONSTITUTIONAL AND OTHER
PROCEDURAL REQUIREMENTS

CONSTITUTIONAL ISSUES

¢ Only arise if criminal liability exists

* Only arise if employee is questioned

* 5th Amendment self-incrimination is key
* Miranda warnings

210

GARRITY PROCEDURES

* Attorney General Instructions

* Apply to entire government

* Garrity v. New Jersey-facts
* Non-custodial interviews-criminal liability

* Required warning
* Employee statement must be voluntary
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Charge-Theft of Government
Property

Result-Employee Returned to Duty
with Full Back Pay

WHAT WENT WRONG?

Charge-stealing government property-wire
from demolished buildings on Army post.

Evidence-Jaramillo’s admission to CID that he
took, over time, over 1000lbs of wire from

demolished building sites.

Jaramillo was not asked if he took government

wire by the investigator.
* No other evidence presented by the Army.

219

WHAT WENT WRONG, CONT.?

* By contract, wire at demolished sites belongs

to the contractor.

* The investigator and the person who wrote
the charge assumed the wire was government

property.
* The investigator failed to question properly.

* The investigator failed to verify and

corroborate.
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CONDUCTING AN
Location-privacy INTERVIEW

* One person at a time

Beginning the interview
* Use basic interview techniques

Closing the interview

DOCUMENTING
* Follow agency rules [NTERVIEWS

* Written statements

* Tape Recording
* Memoranda of Interview

* Notes

Use and Handling of Physical

Evidence

Things and Papers
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1:Opportunity, Capacity to Observe

Event or Personal Knowledge

Personal knowledge ... an essential qualification

.. the requisite personal knowledge is

established by evaluation of the witness's
opportunity, as to place, time, proximity, and

similar factors, to observe the event or act in
issue.... The witness's capacity to observe
refers to his or her ability to understand what

was seen and intelligently narrate it.

2: CHARACTER

* Character evidence may be used for

impeachment of a witness on the theory that
certain characteristics render that person

more prone to testify untruthfully. ... This
form of impeaching evidence may be

established by prior misconduct or reputation.

3: PRIOR INCONSISTENT STATEMENTS

* The effect of a prior inconsistent statement is not

that the present testimony is false but that the very
fact of the inconsistency raises doubt as to the

truthfulness of both statements. ... The form of the
inconsistency, whether oral, in writing, or by

conduct, is immaterial and the statements or
conduct need not be in direct conflict.
Inconsistencies, however, do not necessarily render

testimony incredible.
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4: BIAS

* Bias rests on the assumptions that certain relationships and

circumstances impair the impartiality of a witness and that a
witness who is not impartial may consciously or unconsciously
shade his or her testimony for or against one of the other

witnesses or parties. ... The trier of fact must be sufficiently
informed of the underlying relationships, circumstances, and
influences operating on the witness.... Although ... a witness's

testimony may be self-serving does not by itself provide
sufficient grounds for disbelieving that testimony, it is a factor
for consideration in assessing the probative weight of the

evidence.

5: Contradiction by or Consistency

with Other Evidence.

* Contradiction is ... witnesses who deny the fact or

facts asserted by another witness and maintain that
the opposite is the truth; the contradiction in itself
does nothing probatively unless the contradicting

witness or witnesses is believed in preference to the
first witness. ... Contradiction rests on the inference
that if a witness is mistaken about one fact.... On the

related topic of polygraph evidence, the Board has
previously stated that the admissibility of polygraph

results is a matter within the authority of the
administrative judge.

240

6: INHERENT IMPROBABILITY

Inherent improbability relies on the trier of

fact's evaluation of the likelihood of the event

occurring in the manner described in the
testimony.
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7:DEMEANOR

Demeanor constitutes the carriage, behavior,
manner, and appearance of a witness during

testimony. ... Assessment of demeanor
depends upon direct observation of the
witness during his or her testimony, and,

therefore, necessarily depends on demeanor
findings made by the administrative judge.

Evidence

Hearsay Factors

Borninkhof v. Justice,

5 M.S.P.R. 77(1981)

: The availability of persons with firsthand knowledge

[N

to testify at the hearing;
: Whether the statements of the out-of- court

N

declarants were signed or in affidavit form, and
whether anyone witnessed the signing;

w

: The party’s explanation for failing to obtain signed or
sworn statements;

4: Whether declarants were disinterested witnesses to

the events, and whether the statements were
routinely made;

244
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SUMMARY

84

¢ Short

¢ Addresses the Problem

* Puts Key Evidence in Relation to Elements
* Gives the Bottom Line

* Is Supported by the Narrative and Exhibits
* Sometimes Stands Alone

* Draft first to Organize Thoughts

NARRATIVE

* Chronological
¢ By lssue

* By Witness
* By Incident

¢ The Company Way
* Reference to Exhibits

¢ Don’t Spin

252

EXHIBITS

¢ Keep Originals
¢ Number All Pages

e Support Each Fact
* Don’t Overstate
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